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2. Draft application decree at a 
glance 

Content and overall scope 

With 1,025 marginal numbers on 
251 pages, the draft is very com-
prehensive. The core of the de-
cree are the regulations on CFC 
taxation with approximately 130 
pages and 570 paragraphs. In ad-
dition, other topics regulated in the 
FTTA are addressed, including 
exit taxation (approx. 38 pages 
and 127 marginal numbers), the 
change of residence to low-tax ar-
eas, the extended limited inher-
itance and gift tax liability, family 
foundations and the taxpayer's 
duty to cooperate. 

The principles for the adjustment 
of income according to Section 1 
FTTA (transfer pricing) are not 
part of the draft. In this regard, the 
draft decree refers to the recently 
updated administrative principles 
on transfer prices (BMF letter 
dated 6 June 2023). 

First selected notes on the draft 

CFC taxation (marginal no. 198 
et seqq.): 

• Shareholder-based ap-
proach (Section 7 (1) to (3) 
FTTA): The draft letter con-
tains detailed explanations on 
the shareholder-based ap-
proach with numerous exam-
ples (marginal no. 218 et 
seqq.). 

Pursuant to Section 7 (2) 
FTTA, control of the foreign 
company also exists if the tax-
payer is directly or indirectly 
entitled to more than half of 
the profits or liquidation pro-
ceeds of the intermediate 
company. In the opinion of the 
BMF, a shareholder position is 
not required for this. The con-
crete contractual agreement is 
decisive, so that hybrid finan-
cial instruments (e.g. profit-
sharing rights, participating 
loans or silent partnerships) 

can also convey such a claim 
(marginal no. 276). 

• Closeness through con-
certed conduct (Section 7 
(4) FTTA): Pursuant to Sec-
tion 7 (4) sentence 2 FTTA, 
concerted behaviour between 
partners of a partnership is re-
buttably presumed. In prac-
tice, this has considerable 
consequences, since in princi-
ple any participation in a fund 
in the legal form of a partner-
ship could lead to "control" of 
any intermediate companies. 
Proof to the contrary should 
be possible in particular if the 
common purpose of the inves-
tors is exhausted in an asset 
situation where the investment 
object is not concretely deter-
mined and as long as inves-
tors do not know each other 
and only have information 
rights. In this context, blind 
pool funds are mentioned in 
particular (marginal no. 301). 

• Relationship to the Invest-
ment Tax Law (Section 7 (5) 
FTTA): Pursuant to Section 7 
(5) FTTA, CFC taxation does 
not apply if the provisions of 
the Investment Tax Law are to 
be applied to the income for 
which the foreign company is 
an intermediate company. 
However, this does not apply 
if more than one third of the 
transactions underlying the in-
come is conducted with the 
taxpayer or persons closely 
associated with him. The draft 
contains the statement, which 
is significant for practice, that 
the sum of the interim income 
from transactions with the tax-
payer and persons close to 
him must be taken into ac-
count when examining the 
one-third limit. 

Accordingly, the one-third limit 
is exceeded if the sum of the 
interim income from transac-
tions with the taxpayer and 
persons related to him 
amounts to more than one-

third of the total interim in-
come of the foreign (special) 
investment fund (marginal no. 
313). 

• Active/passive catalogue 
(Section 8 FTTA): The draft 
explicitly clarifies that dispos-
als of assets also belong to 
the income within the meaning 
of Section 8 (1) FTTA, insofar 
as they were used for the ac-
tivity (marginal no. 325). 

According to the BMF, individ-
ual activities with a significant 
economic impact are not to be 
grouped together but are to be 
subsumed separately under 
the catalogue of Section 8 (1) 
FTTA, even if they have an 
economic connection with 
other activities (modification of 
the previously applicable so-
called functional approach 
with reference to the BFH rul-
ing of 18 December 2019, I R 
59/17, BStBl. II 2021, p. 270 
in marginal no. 322). 

Particularly relevant to prac-
tice are the comments on the 
disputed cases of co-effective-
ness in trade and services 
(Section 8 (1) nos. 4 and 5 
FTTA) (marginal no. 352 et 
seqq.) and on the correspond-
ence rules for profit distribu-
tions and transformation 
cases (Section 8 (1) nos. 7 
and 9) (marginal no. 398 et 
seqq.). 

• Motive test (Section 8 (2) 
FTTA): The draft specifies the 
indeterminate criteria of "sub-
stantial economic activity" and 
"material and personnel re-
sources" regulated in Section 
8 (2) FTTA (margin no. 439 et 
seqq). 

According to the draft, the mo-
tive test pursuant to Section 8 
(3) FTTA is not to be applied 
to third-country companies, 
except in the case of non-con-
trolled investment companies 
(Section 13 (4) sentence 1 
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FTTA) (marginal no. 459 and 
467, 757).  

The motive test is excluded 
according to Section 8 (2) 
sentence 5 FTTA, insofar as 
the essential economic activity 
is predominantly provided by 
third parties. This should in-
clude, in particular, business 
management and manage-
ment contracts (marginal no. 
456).   

• Low taxation (Section 8 (5) 
FTTA): A foreign company is 
not taxed at a low rate be-
cause its income is taxed by 
another company within the 
framework of group taxation 
(e.g. tax group or consolida-
tion). If a foreign company that 
belongs to a group of consoli-
dated companies receives 
passive income, the propor-
tional income tax burden on 
this income must be deter-
mined separately for this com-
pany (marginal no. 497). This 
statement is unchanged com-
pared to the previous applica-
tion decree. 

• Income of an investment na-
ture (Section 13 FTTA): Of 
particular importance for prac-
tice is the statement that free 
float dividends within the 
meaning of Section 8b (4) 
Corporate Income Tax Law 
are income of a capital invest-
ment nature (Section 13 (2) 
FTTA) (marginal no. 742). 

• Procedural obligations 
(Sections 16 to 18 FTTA): 
Pursuant to Section 18 (3) 
sentence 1 FTTA, each tax-
payer with a direct or indirect 
interest in the foreign com-
pany must submit a tax decla-
ration and, if applicable, uni-
form determination in 
accordance with an officially 
prescribed form. In practice, 
the question often arises as to 
whether this also applies if the 
result is that there is no CFC 
taxation (e.g. because of the 

exemption limits in Section 9 
or Section 13 (1) sentence 3 
FTTA). It is also questionable 
who is obliged to declare in 
the case of participation via a 
partnership. According to the 
draft decree, there is a duty to 
declare even if the result is 
that there is no additional tax-
ation (marginal no. 954). The 
partnership itself does not 
have to make a declaration 
(marginal no. 955). 

• Tightened CFC taxation 
(Section 9 Tax Haven De-
fense Act): For the first time, 
the draft also contains state-
ments on the tightened CFC 
taxation (marginal no. 201 et 
seqq.), according to which not 
only passive income, but all 
low-taxed income of an inter-
mediate company is subject to 
(tightened) CFC taxation. 

• Further topics: Detailed ex-
planations (partly with exam-
ples) are contained in the draft 
letter: 

- on the tax amount (Section 
10 FTTA): Explanations on 
the determination, qualifica-
tion and taxation (in marginal 
no. 514 et seqq.). 

- on tax credits (Section 12 
FTTA): among other things, 
confirmation of the previous 
BMF opinion that a credit 
against trade tax is out of the 
question (in marginal no. 
662 et seqq.). 

- on the concept of permanent 
establishments within the 
meaning of Section 20 (2) 
FTTA (in margin no. 997 et 
seqq.). 

- Burden of assessment (mar-
ginal no. 215 et seqq., 326): 
Distribution of the burden of 
ascertainment according to 
general principles, tax admi-
nistration bears the burden of 
ascertainment for tax-increa-
sing facts and the taxpayer 
bears the burden of ascer-
tainment for tax-reducing 

facts; extensive catalogue for 
which the taxpayer bears the 
burden of ascertainment 
(marginal no. 217), inter alia 
refutation of the assumption 
of cooperation through con-
certed behaviour, existence 
of active income. 

3. Outlook 

Until 4 September 2023, the asso-
ciations can comment on the draft. 
The publication of a final version 
of the application decree is there-
fore not expected before October 
2023. 

It should also be noted that there 
are planned legal changes to CFC 
taxation. In the draft bill for a Mini-
mum Tax Directive Implementa-
tion Act, it is planned as an "ac-
companying" measure to lower 
the low tax threshold (Section 8 
(5) FTTA-draft) from the current 
25 per cent to 15 per cent as of 
2024, which should significantly 
reduce the factual scope of appli-
cation of CFC taxation. In addi-
tion, the trade tax liability of CFC 
tax amount is to be abolished as 
of the assessment period 2024). 
According to the explanatory 
memorandum, both measures 
serve to achieve synchronisation 
with the global effective minimum 
taxation. 

However, the new application de-
cree does not yet refer to the draft 
bill for a Minimum Tax Directive 
Implementation Act and continues 
to focus on a low tax threshold of 
25 per cent. 

 

* * * 

Please do not hesitate to speak to 
your direct contact at KPMG AG 
Wirtschaftsprüfungsgesellschaft if 
you have any questions.




