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INTRODUCTION AND RULE 35(b)(1) STATEMENT 

This case presents an important and recurring question concerning the federal 

tax treatment of foreign income earned by foreign subsidiaries of U.S. corporations 

that split the panel in this case.  But ultimately, the panel’s divided decision resolving 

that tax dispute turned on a fundamental question of administrative law with much 

broader implications:  Whether a law that Congress explicitly states shall be 

effectuated “under regulations” may be enforced independent of any such 

regulations.  The majority’s affirmative answer to that question adopts a position 

never advanced by the IRS in this case or any other, conflicts with prior precedent 

holding that Congress’s use of identical “under regulations” language requires 

regulations to effectuate the statute, and negates the role that Congress gave to the 

Treasury Department to implement the statute through regulations.  Moreover, the 

regulations are outcome-determinative here.  As Judge Nalbandian explained in 

dissent (at 27-29), under the regulations that the majority disregarded, the taxpayer 

in this case—Whirlpool Corporation (“Whirlpool”)—must prevail. 

Section 954(d) of the Internal Revenue Code defines when income constitutes 

“foreign base company sales income” or “FBCSI,” an exception to the general rule 

that income earned abroad is not taxed by the United States until it is repatriated to 

the United States.  And § 954(d)(2)—the particular provision at issue here—

explicitly provides that certain income shall be FBCSI “under regulations prescribed 
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by the Secretary.”  The panel majority, however, held (at 13-14) that the income at 

issue could be declared FBCSI without consulting the regulations or considering 

Whirlpool’s arguments that they are invalid.  Judge Nalbandian dissented.  He 

concluded (at 21) that the “under regulations” limitation in § 954(d)(2) cannot be 

ignored, because it “means that Congress gave Treasury a role in defining when 

[certain] transactions generate FBCSI.”  Moreover, as he explained (at 25-29), the 

income at issue here is not FBCSI under the regulations, even if they are valid. 

This basic disagreement over whether a statute, like § 954(d)(2), that 

Congress—through the use of such “under regulations” language—conditioned on 

regulations may be enforced independent of the terms or validity of the regulations 

warrants rehearing en banc.  Confronting structurally identical statutes, the Supreme 

Court and this Court long ago held that the words “under regulations” must be given 

effect.  Dunlap v. United States, 173 U.S. 65, 76 (1899); Commissioner v. Krein 

Chain Co., 72 F.2d 424, 425 (6th Cir. 1934).  As the Supreme Court explained in 

Dunlap, this language shows that Congress “conditioned” the statute on the issuance 

of regulations, leaving the “matter to the [agency] to ascertain what would be needed 

in order to carry the section into effect.”  Dunlap, 173 U.S. at 76.  This conflict of 

authority alone justifies rehearing.  Fed. R. App. P. 35(b)(1)(A). 

So does the importance of this issue.  Fed. R. App. P. 35(b)(1)(B).  The tax 

dispute that prompted this case has major consequences for many U.S. companies, 
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like Whirlpool, that legitimately operate through foreign subsidiaries and have for 

decades relied on the § 954(d)(2) regulations in ordering their affairs.  Yet, as 

commentators have observed, the decision in this case denies taxpayers the ability 

to rely on regulations that have been in effect for over 50 years.  Infra at 14-15.  

Moreover, the impact of the majority’s decision extends far beyond FBCSI and the 

tax realm.  Hundreds of laws—tax and non-tax alike—contain similar “under 

regulations” conditions.  And the presence of such statutory language is critical, 

because it mandates valid regulations before a statute can be enforced and gives 

agencies authority to delineate—and thereby narrow—the impact of a statute 

through such regulations.  Yet, under the majority’s decision, the regulations on 

which Congress conditioned the statute are rendered nugatory. 

At a minimum, panel rehearing is warranted to confront an issue left 

unaddressed by the majority’s decision.  The majority held (at 14) that only “income 

from sales” would be subject to U.S. taxation under § 954(d)(2), but it did not 

address the parties’ arguments over whether and how much of the income at issue 

was “from sales” as opposed to manufacturing.  As Judge Nalbandian explained (at 

29), “[a]t the very least, there’s a question of fact” on these issues that “should’ve 

precluded summary judgment.”  This issue is critical if the majority’s interpretation 

is allowed to stand, because—as the majority itself stressed (at 13-14)—the statute 
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captures only sales income.  If the panel does not believe it is positioned to resolve 

this issue, it should at least remand this case to the Tax Court. 

The petition should be granted. 

BACKGROUND 

A. Statutory Background 

The U.S. has traditionally not taxed income earned abroad by foreign 

corporations—including those controlled by a U.S. taxpayer—until it is repatriated 

to the U.S.  Op. 2.  This case concerns a narrow exception to that rule—contained in 

I.R.C. § 954(d)—for FBCSI, which allows immediate U.S. taxation on sales income 

that has been artificially separated from manufacturing income through sales of 

goods between foreign subsidiaries.  Op. 2-4; see S. Rep. No. 87-1881, at 84 (1962), 

as reprinted in 1962 U.S.C.C.A.N. 3297, 3386-87.  But when there has been no such 

separation—such as when a foreign subsidiary sells goods that it manufactures—

there cannot be FBCSI.  See I.R.C. § 954(d)(1); Treas. Reg. § 1.954-3(a)(4) (2009). 

To illustrate, suppose U.S. Co. has a Chinese subsidiary, China Sub, that 

manufactures computers in China for $1,000.  If China Sub sells those computers 

for use in Europe for $1,100, it earns $100.  But that income is not FBCSI—it comes 

from selling computers that China Sub manufactures—and so is not taxed by the 

U.S. until it is distributed to U.S. Co.  If China Sub instead sells those computers to 

U.S. Co.’s Cayman Islands subsidiary, Cayman Sub, for $1,075, and Cayman Sub 
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simply resells them for use in Europe for $1,100, the $25 of income that Cayman 

Sub earns from reselling the computers has been separated from the manufacturing 

activities and is FBCSI.  See Op. 2-4.  Thus, the U.S. taxes that sales income—but 

not China Sub’s manufacturing income—in the year it is earned. 

Congress also addressed transactions between a corporation’s home office and 

its foreign branch—i.e., its direct operations in a foreign country—which are not 

between related parties and thus cannot generate FBCSI under § 954(d)(1).  So, 

using the example above, if China Sub sells the computers it manufactures to its 

Cayman branch (rather than a related Cayman subsidiary), which resells them for 

use in Europe, there is no FBCSI under § 954(d)(1).  Congress understood that 

foreign tax laws may nonetheless treat such a branch like a related entity and could 

allow results similar to those that animated the general FBCSI rules.  Op. 4, 10-12.  

So Congress enacted § 954(d)(2), which provides: 

For purposes of determining [FBCSI] in situations in 
which [branch activities have] substantially the same 
effect as if such branch … were a wholly owned subsidiary 
corporation deriving such income, under regulations 
prescribed by the Secretary the income attributable to 
[such branch activities] shall constitute [FBCSI.] 

Shortly after the FBCSI exception was enacted, the IRS issued regulations 

under § 954(d)(2).  29 Fed. Reg. 6385 (May 15, 1964).  Those regulations further 

delineate the application of § 954(d)(2) in situations involving a branch. 
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B. Factual Background 

This case arises out of Whirlpool’s participation in Mexico’s “maquiladora” 

program, which is designed to create jobs by incentivizing companies to 

manufacture goods in Mexico for export to other countries.  Op. 6.  That program 

requires two entities—a foreign principal organized outside Mexico and a Mexican 

maquiladora company.  The efforts and investments of both companies are necessary 

to manufacture goods in Mexico.  The foreign principal provides the primary 

inputs—raw materials and machinery—in Mexico; holds title to the work-in-process 

and finished inventory in Mexico; and exports the finished goods from Mexico to 

other countries.  The maquiladora company provides the labor used in the 

manufacturing process.  Id.; 2-App’x-420. 

Whirlpool subsidiaries have long manufactured appliances in Mexico for sale 

internationally.  In 2007, to qualify for the maquiladora program, Whirlpool formed 

two subsidiaries.  6-App’x-3226-27.  Whirlpool Overseas Manufacturing (“Lux”) is 

the foreign principal.  6-App’x-3233.  Its home office in Luxembourg engages in 

limited administrative activities; its branch in Mexico manufactures and exports 

refrigerators and washing machines for sale to—and under specifications from—

other Whirlpool subsidiaries.  Op. 5-6; 2-App’x-404-07.  To manufacture those 

appliances, Lux acquired hundreds of millions of dollars of raw materials, inventory, 

and equipment, which are located in Mexico and are part of its Mexican branch.  
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2-App’x-873.  Lux also owns Whirlpool Internacional (“WIN”), a maquiladora 

company that supplies labor to build the appliances through contracts with other 

Whirlpool subsidiaries—an “extremely common” practice in Mexico.  2-App’x-425.  

Because (as all agree) WIN is disregarded for U.S. tax purposes, it is treated as part 

of Lux’s Mexican branch.  Op. 8; Treas. Reg. § 301.7701-2(a).  Lux’s Mexican 

branch thus comprises both the manufacturing assets Lux directly owns in Mexico 

and WIN’s operations supplying the labor to build the appliances. 

After this reorganization, all of Lux’s Mexican branch income was earned in, 

and taxable by, Mexico, but Mexican taxes were reduced.  Under the maquiladora 

program, Mexico lowers the tax rate on WIN’s income and exempts the rest of the 

branch’s income from tax.  2-App’x-419-22.  But to be clear, neither this 

reorganization nor the maquiladora program shelters Whirlpool from U.S. taxes.  

Whirlpool’s Mexican operations always generated manufacturing income, not 

FBCSI; the reorganization did not alter that income’s character.  In fact, due to this 

reorganization, the U.S. will ultimately collect more taxes, because reducing 

Mexican taxes also reduces the foreign tax credits Whirlpool can take against its U.S. 

taxes when the income is repatriated to the U.S.  See I.R.C. § 901.1 

                                           
1 Indeed, the manufacturing income at issue here was repatriated to the U.S. 
and subjected to U.S. taxation in later tax years. 

Case: 20-1899     Document: 49     Filed: 01/20/2022     Page: 12



 

8 

C. Procedural History 

In 2017, the IRS issued notices of deficiency finding that roughly $45 million 

in income that Lux derived from its Mexican branch operations in 2009 was FBCSI.  

Op. 7-8; 1-App’x-37, 76.  Throughout this proceeding, the IRS’s position has been 

that the income is FBCSI under the § 954(d) regulations.  Whirlpool petitioned the 

Tax Court for redetermination, explaining that this income was from manufacturing 

appliances in Mexico, and therefore was not FBCSI under the regulations.  

1-App’x-13-91.  Whirlpool also argued that the regulations were invalid insofar as 

they allowed income earned outside the branch to be FBCSI.  On cross-motions, the 

Tax Court granted summary judgment to the IRS, holding that all $45 million was 

FBCSI under the regulations and that the regulations were valid.  6-App’x-3222, 

3235 & n.3, 3261-68. 

The panel affirmed in a 2-1 decision.  Although the parties had focused their 

arguments on the applicability and validity of the regulations, the majority held (at 

13-14) that all $45 million was FBCSI under the text of § 954(d)(2) alone—and that 

this determination obviated any need to consider the parties’ arguments about the 

regulations.  The majority further held (at 14) that only “income from sales” can be 

FBCSI under § 954(d)(2), but it did not address Whirlpool’s arguments that the $45 

million was from manufacturing rather than sales and, at a minimum, that factual 

disputes over the extent of sales income precluded summary judgment for the IRS. 
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Judge Nalbandian dissented (at 17-29). 

ARGUMENT 

I. REHEARING EN BANC IS WARRANTED 

Rehearing en banc is warranted to resolve the panel’s disagreement over 

whether § 954(d)(2)’s “under regulations” command requires valid regulations to 

effectuate the statute.  The majority’s decision enforcing § 954(d)(2) against 

Whirlpool without considering the terms or validity of the implementing regulations 

renders the statute’s “under regulations” condition superfluous; conflicts with 

decisions of the Supreme Court and this Court; and, ultimately, subjects taxpayers 

to a regime never intended by Congress—or advanced by the IRS, ever.2 

A. The Majority Improperly Nullified Congress’s Command That 
The Statute Be Effectuated “Under Regulations” 

Respectfully, the majority improperly read the “under regulations” condition 

out of § 954(d)(2).  In § 954(d)(2), Congress provided that when certain conditions 

are met, “under regulations prescribed by the Secretary the income attributable to 

[branch activities] ... shall constitute [FBCSI.]”  I.R.C. § 954(d)(2) (emphasis added).  

As Judge Nalbandian explained (at 22), the words “under regulations” ensure that 

the statute captures only the kind of income Congress was concerned about by 

expressly “giving Treasury a role in defining when branch transactions generate 

                                           
2 As Judge Nalbandian persuasively explained, the majority misinterpreted 
§ 954(d) in other important respects as well. 
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FBCSI.”  Without that limitation, as Judge Nalbandian observed (at 21-22), “any 

activity could generate FBCSI, no matter if it involves a Related-Person sales 

transaction, so long as it’s ‘attributable to’ the branch’s activities.” 

The majority’s decision conflicts with the IRS’s own interpretation of the 

“under regulations” condition in § 954(d)(2).  As the IRS advised taxpayers decades 

ago, § 954(d)(2) “gives the Secretary of the Treasury the authority to prescribe 

regulations to determine when the income attributable to [branch activities] shall 

constitute [FBCSI].”  IRS Tech. Adv. Mem. 85-09004 (Nov. 23, 1984), 1984 WL 

269913.  It has reiterated that position in this case and in cases involving similar 

statutes.  See 6-App’x-2554-55, 2584-85 (“[S]ection 954(d)(2) authorized the 

issuance of regulations … for purposes of determining whether [branch income is] 

FBCSI” and allowed Treasury to “narrow[] the scope of section 954(d)(2)[.]”); SIH 

Partners LLLP v. Commissioner, 150 T.C. 28, 37 (2018) (no dispute “that section 

956(d) is not self-executing” or that liability “can be determined only by reference 

to regulations”), aff’d, 923 F.3d 296 (3d Cir. 2019).  And the IRS did not back away 

from that position when questioned about it at oral argument.  See Oral-Argument at 

33:30-34:42. 3   Nor could the IRS ignore its own regulations, even if it 

                                           
3 https://www.opn.ca6.uscourts.gov/internet/court_audio/aud2.php?link=audio
/06-09-2021%20-%20Wednesday/20-1899%20Whirlpool%20Financial%20Corp
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opportunistically wished to do so now.  See Billeke-Tolosa v. Ashcroft, 385 F.3d 708, 

711 (6th Cir. 2004) (agency was not “free to ignore [its] binding rules”).4 

Out of respect for the separation of powers and Congress’s constitutionally 

assigned role to make the laws, courts are wary of agencies overstepping an implied 

delegation of authority.  See, e.g., Averett v. U.S. Dep’t of Health & Hum. Servs., 

943 F.3d 313, 317-19 (6th Cir. 2019).  But the concerns driving those decisions 

decidedly favor giving effect to Congress’s explicit decision, in § 954(d)(2) and 

similar statutes, to condition statutory consequences on valid regulations. 

Of course, as the majority indicated (at 13-14), the § 954(d)(2) regulations 

cannot exceed statutory limits—i.e., they cannot make income FBCSI that would not 

be FBCSI under the statute.  But that does not mean § 954(d)(2)’s reference to 

regulations is superfluous.  Regulations can narrow statutory commands by 

explicating the circumstances in which they may apply, as the IRS has conceded is 

the case as to the regulations here.  6-App’x-2584-85 (regulations can “narrow[] the 

                                           
%20v%20CIR%20et%20al.mp3&name=20-1899%20Whirlpool%20Financial%20
Corp%20v%20CIR%20et%20al 
4 As one commentator put it, the majority’s decision “reverse[d] decades of the 
government’s own interpretation of the … branch rule” by “ignor[ing] regulations 
that as prescribed by statute are a necessary part of interpreting and implementing 
the statute.”  Mindy Herzfeld, The Sixth Circuit Knows Subpart F Income When It 
Sees It—Or Does It?, 174 Tax Notes Fed. 316, 316, 320 (2022). 
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scope of section 954(d)(2)”); see, e.g., Misewicz v. City of Memphis, 771 F.3d 332, 

333-34 (6th Cir. 2014) (applying regulatory exception to overtime rules). 

The upshot is that, if income is not FBCSI under the § 954(d)(2) regulations 

(as Judge Nalbandian found) or if those regulations are invalid (as Whirlpool has 

argued)—the income cannot be FBCSI under § 954(d)(2).  Op. 25-29 & n.6 (dissent).  

For those reasons, the parties focused their arguments on the application and validity 

of the § 954(d)(2) regulations—and the Tax Court devoted over 20 pages of its 

opinion to those issues.  6-App’x-3261-81.  By holding that this case could be 

resolved without considering the regulations, the majority rendered both the statute’s 

“under regulations” language and the regulations themselves superfluous.  As Judge 

Nalbandian explained (at 22), that was error. 

B. The Majority’s Reading Of The Statute Directly Conflicts With 
Decisions From The Supreme Court And This Court 

The majority’s ruling that the express “under regulations” condition Congress 

imposed in § 954(d)(2) is surplusage conflicts with longstanding precedent of the 

Supreme Court and this Court involving structurally identical laws. 

Dunlap v. United States, 173 U.S. 65 (1899), for example, involved a statute 

that allowed manufacturers “to use alcohol in the arts, or in any medicinal or other 

like compound … under regulations to be prescribed by the Secretary of the Treasury” 

and provided that manufacturers “shall be entitled” to a refund of stamp taxes paid 

on such alcohol.  Id. at 70 (citation omitted).  But the Secretary never issued 
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regulations, and a manufacturer sought a stamp-tax refund under the statute alone.  

Id. at 66, 71. The Court held that the manufacturer could not.  “Congress had left it 

to the Secretary to determine whether any [regulations] which he could prescribe 

and enforce would adequately protect the revenue and the manufacturers.”  Id.  Thus, 

the refund right “was conditioned on use in compliance with regulations to be 

prescribed, in the absence of which the right could not vest[.]”  Id. at 76. 

Likewise, in considering a statute providing that affiliated corporations “‘shall, 

under regulations to be prescribed by the Commissioner with the approval of the 

Secretary, make a consolidated return of net income,’” both the Supreme Court and 

this Court recognized that regulations were necessary to “give[] effect” to the statute.  

Handy & Harman v. Burnet, 284 U.S. 136, 138, 140 (1931) (citation omitted); see 

Commissioner v. Krein Chain Co., 72 F.2d 424, 425 (6th Cir. 1934) (“[T]he 

promulgation of the regulations … was necessary to place the taxpayer under the 

duty of filing a consolidated return.”).  And outside the tax context, the Federal 

Circuit recently held that a statute providing that certain monies “‘shall be paid under 

regulations prescribed by the President’” “indicates that [those monies] will be paid 

only if the regulations require it.”  Roberts v. United States, 745 F.3d 1158, 1162, 

1164 (Fed. Cir. 2014) (citation omitted). 

Because the majority decided this case on a ground not raised by the IRS or 

briefed by the parties, the panel did not have these cases before it.  But the majority’s 
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decision to uphold the IRS’s enforcement of § 954(d)(2) against Whirlpool without 

considering the limitations in—or validity of—the regulations directly conflicts with 

these decisions.  And that conflict alone warrants rehearing. 

C. The Exceptional Importance Of This Case Underscores The Need 
For En Banc Review 

The tax consequences of this closely followed case were always exceptionally 

important to U.S. corporations with foreign subsidiaries.  But the panel’s decision 

greatly magnifies its importance.  Congress has enacted hundreds of laws that are 

effectuated only “under regulations” promulgated by an agency.  The majority’s 

decision renders such “under regulations” language superfluous, vitiates the role that 

Congress expressly assigned to agencies to implement statutory commands, and 

undermines regulated parties’ ability to rely on regulations in ordering their affairs. 

In the context of § 954(d)(2) in particular, this will have profound 

consequences.  For over 50 years, “US-multinationals that operate across different 

industries, countries, and business models” have made substantial investments 

abroad in reliance on the § 954(d)(2) regulations.  PricewaterhouseCoopers, IRS 

Wins Subpart F Case with Wide-Ranging Impact, But Questions Remain 9 (Aug. 27, 

2020).5  The majority’s decision renders those regulations nugatory, jeopardizes 

investment decisions made in reliance on them, and will result in hundreds of 

                                           
5 https://www.pwc.com/us/en/tax-services/publications/insights/assets/pwc-
its-whirpool-sub-f-case.pdf 
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millions of dollars of unexpected and unjustified tax liability—a stunning 

development.  See Lowell D. Yoder et al., Implications of the Sixth Circuit’s 

Whirlpool Opinion (Dec. 21, 2021) (stating that the majority’s “interpretation of 

Section 954(d)(2) is inconsistent with the uniform interpretation of that provision” 

for over 50 years, and that the authors were “unaware of a court ever denying a 

taxpayer the ability to rely on final Treasury regulations”).6 

The majority’s decision applies to “many” maquiladora structures and other 

structures that have become “ubiquitous.”  Herzfeld, supra note 4, at 316-17.  And 

the IRS almost certainly will seek to capitalize on the majority’s ruling, making it 

all the more important for this Court to rehear this case. 

II. AT A MINIMUM, PANEL REHEARING IS WARRANTED 

At a minimum, panel rehearing is warranted to address unresolved issues in 

this case surrounding the extent of FBCSI.  The majority cabined (at 14) its 

interpretation of § 954(d)(2) by clarifying that only “income from sales” can be 

FBCSI.  Yet, the majority did not address the parties’ disputes over the extent to 

which the income at issue actually stemmed from sales as opposed to manufacturing.  

Especially if the majority’s interpretation of § 954(d)(2) is allowed to stand, the 

                                           
6 https://www.mwe.com/insights/implications-of-the-sixth-circuits-whirlpool-
opinion/ 
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resolution of such disputes is critical to ensuring that the IRS does not upset the 

balance that Congress set when it comes to income earned abroad. 

As Judge Nalbandian explained (at 27), Lux’s Mexican branch turns “sheets 

of metal into functioning household appliances” under specifications provided by 

other Whirlpool subsidiaries.  And the branch earns “a percentage over the costs and 

expenses [it] incurs in the manufacture of products which ... give[s] [it] an arms’ 

length return for its services.”  3-App’x-1352 (emphasis added).  By definition, that 

arm’s-length return—the $45 million at issue here—is for manufacturing appliances, 

not for selling them.  See, e.g., Kenco Rests., Inc. v. Commissioner, 206 F.3d 588, 

595 (6th Cir. 2000) (explaining arm’s-length standard); Opening-Br. 47 n.16. 

The IRS’s position wrongly equates WIN with the Mexican branch and deems 

WIN the only entity that engages in manufacturing and generates manufacturing 

income.  IRS-Br. 61.  WIN is only part of the Mexican branch and provides only 

labor.  The rest of the branch, which Lux operates directly, comprises essentially 

everything else needed to make the appliances, including hundreds of millions of 

dollars of raw materials and equipment in Mexico.  2-App’x-873.  The income 

earned on those investments—i.e., the income at issue here—is from manufacturing 

in Mexico just as much as the income earned on WIN’s labor is.  The IRS’s position 

is as implausible as saying that a contractor building a house on a cost-plus basis 
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earns construction income from its margin on the crew it hires but sales income from 

its margin on the materials and equipment it uses to build the house. 

As Whirlpool has explained, all $45 million at issue here is from 

manufacturing, not sales, and thus cannot be FBCSI.  Opening-Br. 19-47.  But at a 

minimum, genuine factual disputes about whether and how much income is from 

manufacturing preclude summary judgment for the IRS.  These disputes were 

extensively argued by the parties and highlighted by the dissent.  See, e.g., Op. 29 

(dissent); Opening-Br. 48-51; IRS-Br. 59-74; Oral-Argument at 17:40-20:02, 54:25-

55:41.  And they are now critical.  If the majority’s unprecedented interpretation of 

§ 954(d)(2) is allowed to stand, the IRS should be required to show that the income 

at issue is in fact “from sales.”  Accordingly, the panel should grant rehearing and 

resolve these issues—or at least remand this case to the Tax Court to do so.  Cf. 

Mayo Clinic v. United States, 997 F.3d 789, 801-02 (8th Cir. 2021) (remanding for 

consideration of unresolved factual issues after clarifying the relevant legal 

principles, where both parties had moved for summary judgment). 
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CONCLUSION 

The petition should be granted. 
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_________________ 

OPINION 

_________________ 

KETHLEDGE, Circuit Judge.  A subsidiary of Whirlpool Corporation with a single part-

time employee in Luxembourg sold refrigerators and washing machines to Whirlpool in a series 

of complicated transactions.  By means of a 2007 corporate restructuring, neither the 

Luxembourgian subsidiary nor Whirlpool itself paid any taxes on the profits (more than 

$45 million) earned from those transactions.  The IRS later determined that Whirlpool should 

have paid taxes on those profits.  Whirlpool appealed that determination to the Tax Court, which 

granted summary judgment to the Commissioner.  We affirm. 

I. 

A. 

Before 1962, the income of a foreign subsidiary of an American corporation generally 

was not subject to taxation in the United States until that income was distributed to the American 

parent.  See Ashland Oil, Inc. v. Comm’r of Internal Revenue, 95 T.C. 348, 354 (1990).  This 

regime encouraged American companies to structure their operations so as to shift their income 

to foreign subsidiaries, whose income would not be subject to taxation in the United States.  The 

American parent could thereby defer indefinitely any taxation in the United States of the income 

shifted to the foreign subsidiary.   

By 1961, the practice of shifting income to foreign subsidiaries for purposes of tax 

deferral had become widespread among multinational corporations. That year President Kennedy 

described the problem as follows: 

The undesirability of continuing deferral is underscored where deferral has served 

as a shelter for tax escape through the unjustifiable use of tax havens such as 

Switzerland.  Recently more and more enterprises organized abroad by American 

firms have arranged their corporate structures—aided by artificial arrangements 

between parent and subsidiary regarding intercompany pricing, the transfer of 

patent licensing rights, the shifting of management fees, and similar practices 

which maximize the accumulation of profits in the tax haven—so as to exploit the 

Case: 20-1899     Document: 48-2     Filed: 12/06/2021     Page: 2 (4 of 32)Case: 20-1899     Document: 49     Filed: 01/20/2022     Page: 28



Nos. 20-1899/1900 Whirlpool Fin. Corp. v. CIR Page 3 

 

multiplicity of foreign tax systems and international agreements in order to reduce 

sharply or eliminate completely their tax liabilities both at home and abroad. 

Message from the President of the United States Relative To Our Federal Tax System, 

April 20, 1961, reprinted in H.R. Doc. No. 87-140, at 6 (1961). 

As an example of this practice, suppose that, in 1961, an American company created a 

subsidiary in a foreign country—say, Mexico—which then manufactured goods for the 

American parent.  If the Mexican subsidiary sold the finished goods directly to the American 

parent at a price reflecting the cost of manufacturing them, the American parent would pay tax 

on whatever profit—say, $10 million—that it earned from sales of those goods to third-party 

vendors.  But suppose instead that the American parent created a second subsidiary in a 

country—say, Switzerland—that did not tax income from sales of goods manufactured 

elsewhere.  The Mexican subsidiary could then sell the goods at a low price to the Swiss 

subsidiary, which could then sell them to the American parent at a relatively high price.  Suppose 

the Swiss subsidiary’s profit on those sales was $6 million.  That would shift $6 million of profit 

from the American parent—whose income was subject to taxation in the United States—to the 

Swiss subsidiary, whose income (prior to the enactment of the provisions at issue here) was not 

subject to taxation in its home country or in the United States.  The American parent could 

thereby defer, indefinitely, paying any tax on the $6 million. 

Congress sought to prevent this kind of tax avoidance when, in 1962, it enacted Subpart F 

of the Internal Revenue Code.  See Revenue Act of 1962, Pub. L. No. 87-834, 76 Stat. 960 

(1962), codified at 26 U.S.C. §§ 951-965.  Subpart F taxes an American corporation directly on 

certain kinds of income held by its foreign subsidiaries—which Congress referred to as 

“controlled foreign corporations” (“CFCs”).  26 U.S.C. §§ 954(d)(1), 957.  As relevant here, 

income subject to taxation under Subpart F includes a CFC’s foreign base company sales income 

(“FBCSI”—the acronym is unavoidable here).  See id. § 954(a)(2). 

Under Subpart F of the Code, two provisions determine whether a CFC has generated 

FBCSI.  Section 954(d)(1) treats as FBCSI any income that a CFC derives from certain 

transactions with a “related person,” which the Code defines basically to include entities related 

to the CFC (either as a parent, subsidiary, or entity controlled by the same entity that controls the 
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CFC).  See id. § 954(d)(3).  The transactions described in § 954(d)(1) are the kinds of 

transactions within a corporate structure—like the sale of products from the Swiss subsidiary to 

its American parent in the example described above—that American corporations often used 

(before the enactment of Subpart F) to defer taxation on income.  See Joint Committee on 

Internal Revenue Taxation, Tax Effects of Conducting Foreign Business Through Foreign 

Corporations, JCS-5-61 (1961) (“hereinafter Joint Committee on Taxation”). 

But under the tax laws of some countries—particularly those that employed a “territorial” 

system of taxation, under which income generated elsewhere typically is not taxed in the 

corporation’s home country—a corporation could avoid taxation of income by conducting 

certain activities (e.g., selling or manufacturing) through a foreign branch or division, rather than 

through a separate subsidiary.  Congress therefore enacted § 954(d)(2), which is a failsafe 

provision that applies (to paraphrase a very complex provision) when a CFC uses a foreign 

branch to achieve “substantially the same” tax effect—meaning the same tax-deferral effect—

that American corporations had been able to achieve (before 1962) by parking income with a 

foreign subsidiary.  26 U.S.C. § 954(d)(2); see also Vetco Inc. v. Comm’r of Internal Revenue, 95 

T.C. 579, 593 (1990).  And when the requirements of § 954(d)(2) are met, the income 

“attributable to” the branch’s activities “shall constitute foreign base company sales income of 

the controlled foreign corporation[,]” 26 U.S.C. § 954(d)(2)—which means that the CFC’s 

American parent is taxed directly on that income. 

B. 

 At all times relevant here, Whirlpool-US owned 100% of Whirlpool Mexico 

(“Whirlpool-Mex”), which was organized under Mexican law.  Whirlpool-Mex in turn owned 

two Mexican subsidiaries:  Commercial Arcos, which performed administrative functions; and 

Industrias Arcos, which manufactured refrigerators and washing machines for Whirlpool-Mex at 

two factories in Mexico.  Industrias owned the real estate (land and buildings) for the two 

factories and the equipment used to make the appliances.   

Industrias sold the finished appliances to Whirlpool-Mex, which in turn sold most of 

them to Whirlpool-US.  Under Mexican law, Industrias paid a 28% tax on its income from 
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manufacturing the appliances and Whirlpool-Mex paid a 28% tax on its income from its sale of 

appliances to Whirlpool-US.     

Beginning in 2007, however, Whirlpool restructured its Mexican operations to avoid (or 

at least defer indefinitely) paying taxes on most of the income attributable to its Mexican 

operations.  An express purpose of that restructuring, according to an internal Whirlpool 

PowerPoint presentation, was “[d]eferral of U.S. taxation of profits earned by [Whirlpool 

Overseas Manufacturing].”  To that end, in May 2007, Whirlpool-US created Whirlpool 

Overseas Manufacturing (“Lux”), a wholly owned subsidiary organized under the laws of 

Luxembourg.  (Technically, another of Whirlpool’s subsidiaries, Whirlpool Luxembourg, owned 

Whirlpool Overseas Manufacturing.  But Whirlpool Luxembourg was primarily a holding 

corporation.  Thus, like the Tax Court, we disregard Whirlpool Luxembourg here.)  Whirlpool 

also created another corporation, this time under Mexican law, called Whirlpool Internacional 

(“WIN”), which was wholly owned by Lux.  WIN had zero employees; Lux had one, who 

worked part-time in Luxembourg. 

Yet—on paper—Whirlpool’s manufacturing operations in Mexico were conducted 

entirely by WIN and Lux.  To that end, Industrias and Commercial Arcos “subcontracted” its 

hourly employees (and “seconded” most of its executives) to WIN.  Industrias also sold to WIN 

parts and tools to manufacture the appliances, and leased to WIN the real estate (again, land and 

buildings) for Whirlpool’s two factories in Mexico.  Meanwhile, Industrias sold to Lux its 

machinery, equipment, and title to works-in-progress (i.e., unfinished appliances) at the two 

factories.  Lux and WIN then entered into an agreement to manufacture the appliances:  WIN 

provided manufacturing services, using Industrias’s subcontracted employees and Lux’s 

equipment (which had been purchased from Industrias); and Lux owned all the raw materials, 

works-in progress, and finished goods.  Lux paid WIN an arm’s length fee for WIN’s 

manufacturing services. 

Having made an agreement with its own subsidiary (namely WIN), Lux then made one 

with its parent.  Specifically, Lux and Whirlpool-US entered into a Manufacturing Supply 

Agreement, under which Lux agreed to manufacture appliances according to Whirlpool-US’s 

specifications (which Lux did pursuant to its agreement with WIN); and Whirlpool-US, in turn, 
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agreed to pay Lux “an arms’ [sic] length” price for the finished appliances.  The agreement 

further provided that Whirlpool-US would take title to the appliances as soon as they were 

finished—i.e., while they remained on the factory floor.  Lux also entered into an identical 

agreement with Whirlpool-Mex. 

Meanwhile, on the ground in Mexico, nothing changed.  The same employers (Industrias 

and Commercial Arcos) paid the same employees to make the same appliances in the same 

factories, just as before the restructuring.  Only the underlying corporate arrangements had 

changed. 

C. 

1. 

But those arrangements were hardly arbitrary.  In large part they tracked the requirements 

of Mexico’s “Maquiladora Program,” which (among other benefits) offered reduced tax rates for 

“foreign principals” (i.e., a foreign corporate parent) that met its requirements.  To qualify, the 

foreign principal (in our case Lux, a CFC of Whirlpool-US) was required to enlist a Mexican 

subsidiary—known as the “maquiladora” (in our case WIN)—to perform the principal’s 

manufacturing activities at a location in Mexico.  The foreign principal was also required to 

provide all the necessary raw materials; to own the component parts and works-in-progress; to 

take title to the finished goods; and then to export them.  If those requirements were met, Mexico 

would tax the maquiladora at a 17% rate, rather than the usual 28%. 

The foreign principal could also benefit directly from the program.  Normally, under 

Mexican law, a foreign corporation with a “permanent establishment” in Mexico—e.g., a factory 

there—paid tax at a 28% rate on income attributable to that establishment (for example, profit 

from foreign sales of goods manufactured in Mexico).  But if (among other requirements) a 

foreign principal paid its Mexican subsidiary an arm’s length price for its manufacturing 

services, then Mexico would deem the principal not to have a permanent establishment in 

Mexico—which meant that the principal would be exempt from taxation there. 
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Whirlpool’s restructured operations in Mexico met the requirements of the Maquiladora 

Program.  WIN performed Lux’s manufacturing activities at two locations in Mexico; Lux 

owned the raw materials, parts, and works-in-progress; and Lux held title to the finished goods, 

which (as to most of the appliances) it immediately conveyed to Whirlpool-US.  Moreover, Lux 

paid WIN an arm’s-length price for its manufacturing services, with the result that Lux paid no 

tax in Mexico on its profit from sales of the finished appliances to Whirlpool-US.  In 2009—the 

tax year at issue here—Lux’s profit on those sales exceeded $45 million. 

2. 

What caught the attention of the IRS, however, was not that Lux paid no tax on that profit 

in Mexico, but that Lux and Whirlpool-US paid no tax on that profit at all.  For there remains the 

curious fact that WIN’s parent company was organized not in the United States or some other 

country in which Whirlpool had a meaningful presence, but in Luxembourg—a country in which 

there occurred nothing of consequence to Whirlpool’s operations save the performance of 

administrative tasks by a single part-time employee.  Corporations in Luxembourg normally paid 

a 28% tax on their income.  But Luxembourg happened to have a treaty with Mexico, under 

which Luxembourgian companies paid no tax in Luxembourg on income attributable to the 

activities of a permanent establishment in Mexico.  See Convention for the Avoidance of Double 

Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income, Lux.-Mex., 

Feb. 7, 2001, Arts. 7(2), 23(1)(A). 

Lux had already obtained from Mexican authorities a determination that it did not have a 

permanent establishment in Mexico.  Yet Lux represented to Luxembourgian authorities that it 

did have a “fixed place of business” in Mexico (namely the two factories whose land and 

buildings Industrias had leased to WIN); that “[t]he people located in Mexico have all the 

necessary powers to execute contracts in the name and on behalf of [Lux] without any need to 

refer to the head-office” in Luxembourg; and that, “[t]herefore, [Lux] is considered having a 

permanent establishment in Mexico according to the provisions of article 5 of the Convention 

between Mexico and [Luxembourg] for the avoidance of double taxation[.]” (Emphasis added.)  

Lux did not disclose to the Luxembourgian authorities, however, that the Mexican authorities 
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had made the opposite determination—that Lux did not have a permanent establishment in 

Mexico. 

Based on Lux’s submission, the Luxembourgian authorities determined that Lux had a 

permanent establishment in Mexico.  Lux therefore avoided not merely “double taxation” in 

Mexico and Luxembourg on its $45 million in profits from sales of appliances to Whirlpool-US; 

instead, it avoided any taxation at all. 

3. 

That left the United States as a jurisdiction in which Lux might be taxed on that $45 

million.  But WIN elected to be a “disregarded entity” for purposes of American tax law, see 26 

C.F.R. § 301.7701-2(a), meaning (as an initial matter at least) that, for those purposes, WIN 

would be regarded as part of Lux itself—rather than as a separate entity and thus a “related 

person” under § 954(d)(1).  In any event, Whirlpool Corporation represented on its 2009 tax 

return that none of Lux’s income from its sales to Whirlpool-US (or anyone else) was FBCSI.  

D. 

 The IRS thereafter disagreed with that representation and determined that Lux’s 2009 

sales income was FBCSI that should have been included in Whirlpool’s income for that year.  

The IRS issued deficiency notices to Whirlpool accordingly.  Whirlpool filed petitions in the Tax 

Court challenging the IRS’s determination.  The parties filed cross-motions for summary 

judgment, which the Tax Court decided in a meticulously reasoned 62-page opinion.  The Tax 

Court granted summary judgment to neither party as to the question presented under § 954(d)(1), 

holding that genuine issues of material fact existed as to the application of that provision.  But 

the Tax Court granted summary judgment to the Commissioner under § 954(d)(2), holding that 

“the bare text of the statute, literally read, indicates that [Lux’s] sales income is FBCSI that must 

be included in petitioners’ income under subpart F.”  Op. at 40.  The court also determined that 

the IRS’s implementing regulations “yield the same result by a more complicated process.”  Op. 

at 42.  The Tax Court therefore entered orders upholding the deficiencies. 

 This appeal followed.   
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II. 

We review de novo the Tax Court’s grant of summary judgment in favor of the IRS.  See 

Golden v. Comm’r of Internal Revenue, 548 F.3d 487, 492 (6th Cir. 2008).  Absent some 

ambiguity incapable of resolution by means of all the tools of statutory construction, we give 

effect to our interpretation of the statute without regard to any divergent interpretations offered 

by the agency.  See Montgomery County v. F.C.C., 863 F.3d 485, 489 (6th Cir. 2017).  There is 

no such ambiguity here. 

A. 

The question presented is whether Lux’s income from its sales of appliances to 

Whirlpool-US and Whirlpool-Mexico in 2009 is FBCSI under §954(d)(2).  That provision 

provides in full: 

Certain branch income.  For purposes of determining foreign base company 

sales income in situations in which the carrying on of activities by a controlled 

foreign corporation through a branch or similar establishment outside the country 

of incorporation of the controlled foreign corporation has substantially the same 

effect as if such branch or similar establishment were a wholly owned subsidiary 

corporation deriving such income, under regulations prescribed by the Secretary 

the income attributable to the carrying on of such branch or similar establishment 

shall be treated as income derived by a wholly owned subsidiary of the controlled 

foreign corporation and shall constitute foreign base company sales income of the 

controlled foreign corporation. 

As the Tax Court aptly observed, § 954(d)(2) consists of a single (nearly interminable) 

sentence that specifies two conditions and then two consequences that follow if those conditions 

are met.  The first condition is that the CFC was “carrying on” activities “through a branch or 

similar establishment” outside its country of incorporation.  The second condition is that the 

branch arrangement had “substantially the same effect as if such branch were a wholly owned 

subsidiary corporation [of the CFC] deriving such income[.]”  If those conditions are met, then 

two consequences follow as to “the income attributable to” the branch’s activities:  first, that 

income “shall be treated as income derived by a wholly owned subsidiary of the controlled 

foreign corporation”; and second, the income attributable to the branch’s activities “shall 
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constitute foreign base company sales income of the controlled foreign corporation.”  26 U.S.C. 

§ 954(d)(2).   

1. 

We begin with the conditions.  The first condition—that Lux “carr[ied] on” activities 

“through a branch or similar establishment” outside its country of incorporation—is undisputedly 

met here.  Lux (the CFC) was a Luxembourgian corporation acting through WIN in Mexico; and 

WIN itself, through its disregarded-entity election in 2009, asked to be treated as a branch (rather 

than a subsidiary) of Lux for federal tax purposes. 

To meet the second condition, the branch arrangement must have had “substantially the 

same effect as if such branch or similar establishment were a wholly owned subsidiary deriving” 

the income attributable to the branch’s activities.  Id.  The meaning of that phrase presents the 

principal interpretive question in this appeal. 

We construe statutory text as it would have been understood “at the time Congress 

enacted the statute.”  Wisconsin Central Ltd. v. U.S., 138 S.Ct 2067, 2070 (2018) (cleaned up).  

And “when a statute, like this one, is ‘addressing a technical subject, a specialized meaning is to 

be expected.’”  Van Buren v. United States, 141 S.Ct. 1648, 1658 n.7 (2021) (cleaned up) 

(quoting Scalia & Garner, Reading Law 73 (2012)).  Thus we ask what “‘an appropriately 

informed’ speaker of the language would understand” that specialized meaning to be.  Van 

Buren, 141 S.Ct. at 1657 (quoting Nelson, What is Textualism?, 91 Va. L. Rev. 347, 354 (2005)). 

The phrase at issue here—“substantially the same effect as if such branch or similar 

establishment were a wholly owned subsidiary deriving such income”—would have resonated 

loudly with an informed reader when Subpart F was enacted in 1962.  The year before, as noted 

above, President Kennedy had deplored the growing use of “artificial arrangements between 

parent and subsidiary regarding intercompany pricing, the transfer of patent licensing rights, the 

shifting of management fees, and similar practices which maximize the accumulation of profits” 

in tax havens “so as to exploit the multiplicity of foreign tax systems and international 

agreements in order to reduce sharply or eliminate completely their tax liabilities both at home 
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and abroad.”  Message from the President of the United States Relative To Our Federal Tax 

System, April 20, 1961, reprinted in H.R. Doc. No. 87-140, at 6 (1961). 

In response to the president’s speech, the staff of the Joint Committee on Internal 

Revenue Taxation issued a report, dated July 21, 1961, on the use of foreign subsidiaries by 

multinational American corporations to defer the taxation of income.  That report likewise 

observed:  “by conducting its foreign operations though a corporation organized under the laws 

of a foreign country an American parent corporation can postpone the tax on income earned by a 

foreign subsidiary until that income is returned to the U.S. parent as dividends or otherwise.”  

Joint Committee on Taxation, at 5. 

The Joint Committee’s report described in detail various ways that American 

corporations at that time had actually used foreign subsidiaries to defer taxation of income.  To 

cite one notable example of many in the report, an American corporation was “engaged in the 

manufacture and sale of various types of machines and equipment which [were] sold to 

companies in the United States and in many foreign countries[.]” Id. at 11.  The American 

corporation established a “foreign subsidiary corporation” with “headquarters in a country which 

ha[d] no income tax.”  Id.  The American corporation then shifted income to the foreign 

subsidiary “to obtain ‘a greater immediate cash flow resulting from tax deferral which could be 

used to finance the expansion of overseas business.’”  Id. at 12. (quoting “[r]epresentatives” of 

the foreign subsidiary).  The report separately discussed “a foreign subsidiary which 

manufacture[d] for its American parent parts or finished products which it then [sold] to the 

American parent corporation for distribution in the United States”; and the report noted that, 

“[t]o the extent that the foreign subsidiary charges a disproportionately high price, its income 

will be unrealistically high and the income of the American parent will be unrealistically low.”  

Id. at 13.   

The report also observed that “in many cases the abuse resulting from the use of a foreign 

subsidiary consists in the fact that the foreign subsidiary has little, if any substance and does not, 

in fact, function as an operating commercial corporation.”  Id. at 15.  For example, one American 

manufacturer “organized an international subsidiary under the laws of Liechtenstein which, 

nominally at least,” performed sales operations “throughout the world” for its American parent.  
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Id.  Although the Liechtenstein subsidiary “employ[ed] few, if any, salesmen,” it received up to 

“80 percent” of the income from the American company’s foreign operations.  As to this 

example, the report concluded:  “[T]he profits thus allocated to the Liechtenstein corporation are 

grossly disproportionate to the real value of what little work that corporation does.”  Id.   

In a statement submitted to Congress in 1961, the Secretary of the Treasury similarly 

emphasized the recent “proliferation of corporate entities in tax haven countries, like 

Switzerland.”  Statement of Douglas Dillon, Secretary of the Treasury, before the House Ways 

and Means Committee reprinted in Joint Committee on Taxation 21, 23 (1961).  “[I]n the year 

ended March 31, 1961” for example, American companies created 170 new subsidiaries in 

Switzerland—an increase of more than 50%.  Id.  “Increasingly,” the Secretary observed, “U.S. 

manufacturing subsidiaries operating elsewhere . . . are being linked to subsidiaries in the tax 

haven countries.”  Id.  The Commissioner of Internal Revenue likewise observed in a 1961 

memorandum: “In recent years the number of foreign corporations owned directly or indirectly 

by U.S. shareholders has increased rapidly.”  Memorandum of Comm’r of Internal Revenue 

dated June 22, 1961, reprinted in Joint Committee on Taxation 28, 28 (1961).  And though the 

Service had difficulty distinguishing subsidiaries that had “real business purposes” from those 

that did not, the Commissioner was certain that “some ha[d] been organized for the sole purpose 

of avoiding the payment of U.S. taxes that would otherwise be due.”  Id. 

In this historical context, an informed reader would have understood the phrase at issue 

here—“substantially the same effect as if such branch or similar establishment were a wholly 

owned [foreign] subsidiary deriving such income”—to be nearly a term of art.  The practice of 

shifting income to “wholly owned subsidiar[ies]” overseas was associated, above all, with one 

“effect”:  tax deferral.  Subpart F in general and § 954 in particular are overwhelmingly focused 

on preventing precisely that effect.  Thus, as a matter of historical and statutory context alike, an 

informed reader would naturally understand the “effect” to which § 954(d)(2) refers to be a tax-

deferral effect.  We therefore agree with the Tax Court that the phrase “substantially the same 

effect,” as used in § 954(d)(2), refers to the “deferral of tax” on sales income.  Op. at 40.  Indeed, 

no one in this appeal disputes that aspect of the Tax Court’s reasoning. 
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The second condition of § 954(d)(2), then, is that the CFC’s “carrying on of activities” 

through a foreign branch had a substantial tax-deferral effect.  That condition is plainly met here: 

the Tax Court found—and Whirlpool again does not dispute—that, “[b]y carrying on its 

activities ‘through a branch or similar establishment’ in Mexico, [Lux] avoided any taxation of 

its sales income.”  Id. (emphasis added).  Indeed, as noted above, an express purpose of 

Whirlpool’s 2007 restructuring was “[d]eferral of U.S. taxation of profits earned by [Lux].” 

Meanwhile, Whirlpool does not dispute that Lux’s income from its sales of appliances to 

Whirlpool-US and Whirlpool-Mexico in 2009 was “attributable to” the activities of its Mexican 

branch.  To the contrary, Whirlpool itself contends (albeit in a different context) that “the income 

at issue constituted income attributable to the Manufacturing [i.e., Mexican] Branch and not 

[Lux].”  Whrlpl. Br. 51.   

From these premises, § 954(d)(2) expressly prescribes the consequences that follow:  

first, that the sales income “attributable to” the “carrying on” of activities through Lux’s 

Mexican branch “shall be treated as income derived by a wholly owned subsidiary” of Lux; and 

second, that the income attributable to the branch’s activities “shall constitute foreign base 

company sales income of” Lux.  That second consequence directly answers the question 

presented in this appeal.   

We acknowledge that § 954(d)(2) states that, if the provision’s two conditions are met, 

then “under regulations prescribed by the Secretary” the provision’s two consequences “shall” 

follow.  And Whirlpool makes various arguments as to those regulations, seeking a result 

different from the one mandated by the statute itself.  But the agency’s regulations can only 

implement the statute’s commands, not vary from them.  (The Tax Court read the “under 

regulations” text the same way.  See Op. at 38 (“The Secretary was authorized to issue 

regulations implementing these results.”)).  And the relevant command here—that Lux’s sales 

income “shall constitute foreign base company sales income of” Lux—could hardly be clearer. 

Our dissenting colleague—in a thoughtful opinion, in this difficult case—reads the 

“under regulations” text to condition the two commands (the “shall[s]”) that follow.  But that 

reading would delegate to the Secretary unfettered discretion to determine whether any 
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consequences follow when the two conditions of § 954(d)(2) are met.  That would amount to a 

power to do much more than “fill up the details.”  Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 

43 (1825) (Marshall, C.J.).  The dissent also argues that our reading of § 954(d)(2) would allow 

income from sources other than sales—for example, interest income—to be treated as FBSCI.  

But perhaps here the acronym gets in the way.  Section 954(d)(2) twice refers not merely to 

“income,” but to “foreign base company sales income”—which makes clear enough the 

provision is confined to income from sales.  We therefore agree with the Tax Court that, under 

the text of the statute alone, “[Lux’s] sales income is FBCSI that must be included in petitioners’ 

income under subpart F.”  Op. at 40. 

2. 

 Whirlpool’s remaining arguments in opposition to that conclusion are insubstantial.  

First, Whirlpool argues that § 954(d)(2) allows only “income of the branch”—as opposed to 

income held, as here, by the CFC—to be treated as FBCSI of the CFC.  Whrlpl. Br. 30.  But that 

argument glosses over the words of the provision itself.  Section 954(d)(2) says that, if the 

provision’s two conditions are met, “the income attributable to” the branch’s activities “shall be 

treated as income derived by a wholly owned subsidiary and shall constitute foreign base 

company sales income of the [CFC].”  (Emphasis added.)  “Attributable” means “resulting 

from[.]”  The Random House Dictionary of the English Language 96 (1966); see also, e.g., The 

Am. Heritage Dictionary 86 (1969) (same).  Thus, for income to be “attributable to” a branch’s 

activities, the branch itself need not hold or obtain the income; rather, the income need only 

result from the branch’s activities.  And here, as Whirlpool itself has conceded, Lux’s sales 

income resulted from the activities of its Mexican branch, as opposed to the activities of Lux’s 

single part-time employee.  That income was therefore was “attributable to” the branch’s 

activities.   

Whirlpool also invokes the heading of § 954(d)(2):  “Certain branch income.”  But that 

phrase can easily be construed to comprise income attributable to a branch as well as income 

held by it.  More to the point, the provision’s text says “attributable to”; and “‘the heading of a 

section cannot limit the plain meaning of the text.’”  United States v. Michael, 882 F.3d 624, 629 

Case: 20-1899     Document: 48-2     Filed: 12/06/2021     Page: 14 (16 of 32)Case: 20-1899     Document: 49     Filed: 01/20/2022     Page: 40



Nos. 20-1899/1900 Whirlpool Fin. Corp. v. CIR Page 15 

 

(6th Cir. 2018) (quoting Bhd. of R.R. Trainmen v. Baltimore & O.R. Co., 331 U.S. 519, 528-29 

(1947)).  Whirlpool’s argument is without merit. 

 Second, Whirlpool argues that § 954(d)(2) standing alone cannot support a determination 

that Lux’s sales income is FBCSI.  On this point Whirlpool first cites the introductory clause of 

§ 954(d)(2), which reads:  “For purposes of determining foreign base company sales income[.]”  

Whirlpool then points to § 954(d)(1), which states that “foreign base company sales income 

means income” from four types of transactions involving a “related person[.]”  Thus, in 

Whirlpool’s view, if the conditions of § 954(d)(2) are met, the transaction at issue must still fit 

within one of the four types of transactions described in § 954(d)(1)—when treating the branch 

as a “wholly owned subsidiary of the [CFC,]” as prescribed in the first consequence of 

§ 954(d)(2)—in order for the income from the transaction to be treated as FBCSI of the CFC.   

But that argument overlooks the structure of the two provisions and the emphatic terms of 

§ 954(d)(2) itself.  Section 954(d)(1) sets forth a general rule:  it identifies four types of 

transactions that tend to result in tax deferral, and says that income resulting from them is 

FBCSI.  Section 954(d)(2), in contrast, sets forth a special rule—one that applies (to pick up 

where the introductory clause leaves off) “in situations in which the carrying on of activities by a 

controlled foreign corporation through a branch or similar establishment outside the country of 

incorporation of the controlled foreign corporation has substantially the same effect as if such 

branch or similar establishment were a wholly owned subsidiary corporation deriving such 

income[.]”  As explained above, that “situation” already includes—as the provision’s second 

condition—the circumstance that the branch arrangement results in a deferral of tax on sales 

income.  Thus, whereas § 954(d)(1) involves an intermediate step for determining whether a 

transaction results in tax deferral—namely, the determination whether the transaction at issue is 

of a type that tends to cause that result—§ 954(d)(2) cuts to the bottom line of deferral itself.  

And having cut to that bottom line, § 954(d)(2)’s terms are peremptory:  if the provision’s two 

conditions are met, the income at issue “shall constitute foreign base company sales income of 

the [CFC].”  (Emphasis added.)  We have no license or reason to read into § 954(d)(2)’s 

introductory clause a putative implication that renders meaningless that statutory command.  
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Here, § 954(d)(2)’s conditions are met; the consequences that follow are clear from the statute 

itself.    

*     *     * 

The Tax Court’s judgment is affirmed. 
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_________________ 

DISSENT 

_________________ 

NALBANDIAN, Circuit Judge, dissenting.  This is a hard case.  It involves a 

complicated statute and an even more complicated set of regulations.  The majority thoughtfully 

engages with both and comes to a reasoned conclusion.  But I see this case differently.  In my 

view, LUX didn’t generate taxable foreign base company sales income because it 

“manufactured” the property it bought and sold.  See 26 C.F.R. § 1.954-3(a)(4)(ii).1  And that’s 

true even if we shuffle the relevant transactions under 26 U.S.C. § 954(d)(2).  Thus, I dissent.   

I. 

This case is about statutory interpretation.  There are two relevant statutory provisions, 

26 U.S.C. §§ 954(d)(1) and (d)(2).  The majority relies on the latter to hold that LUX generated 

FBCSI.  But the key here is solving the relationship between these two provisions.  To that end, 

I start with some brief background. 

Before Congress passed the Revenue Act of 1962, income a foreign corporation earned 

from sources outside the United States generally was not subject to federal tax, even if an 

American shareholder controlled the corporation.  See Dave Fischbein Mfg. v. Comm’r, 59 T.C. 

338, 353 (1972).  Predictably, this led to the use of “tax havens”—countries “within which only 

minimal business operations were carried on in order to insulate income from U.S. tax.”  Vetco 

Inc. v. Comm’r, 95 T.C. 579, 585 (1990).  In other words, the Revenue Code allowed 

multinational corporations to “realize substantial tax savings by using a subsidiary organized in a 

tax haven as a base for its foreign operations.”  Eric T. Laity, The Foreign Base Company Sales 

Income of Controlled Foreign Corporations, 31 Cornell Int’l L. J. 93, 94 (1998).  

As the majority points out, Congress tried to rein some of this in with the Revenue Act of 

1962.  The Act added Subpart F income to the Internal Revenue Code.  Vetco, 95 T.C. at 585–

 
1The regulations at issue changed in 2008.  But the Tax Court found that Whirlpool elected to proceed 

under the old regulations and not the new ones.  The Commissioner does not challenge that on appeal.  (Appellee Br. 

at 71–72 n.25.)  So this opinion relies on the regulations as they formerly existed. 
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86; see generally 26 U.S.C. § 951 et seq.  As a result, U.S. shareholders of “controlled foreign 

corporations” (CFCs) must pay taxes on their pro rata share of the CFC’s Subpart F income.2  

Vetco, 95 T.C. at 585–86; see 26 U.S.C. § 951(a)(1)(A).  

What is Subpart F income?  It comes in several forms.  Relevant here, Subpart F income 

includes “foreign base company income.”  See 26 U.S.C. § 952(a)(2).  And foreign base 

company income includes “foreign base company sales income,” which we call FBCSI.  Id. 

§ 954(a)(2) (emphasis added).  Thus, U.S. shareholders of a CFC must pay their pro rata share of 

taxes on the CFC’s FBCSI.  See id. §§ 951(a)(1)(A), 952(a)(2), 954(a)(2).  Translated into more 

familiar terms, Whirlpool must pay its pro rata share of LUX’s foreign base company sales 

income.  So whether Whirlpool owes taxes on LUX’s income depends on whether that income 

qualifies as FBCSI.  

A. 

I don’t believe LUX generated FBCSI here.  FBCSI comes in two forms.  The first is 

income from a Related-Person Transaction.3  See 26 U.S.C. § 954(d)(1).  Under § 954(d)(1), 

FBCSI is “income derived in connection with” four types of related-person sales transactions:  

1. The purchase of personal property from a related person and its sale to anyone;  

2. The purchase of personal property from anyone and its sale to a related person; 

3. The sale of personal property to anyone on behalf of a related person; or  

4. The purchase of personal property from anyone on behalf of a related person.  

“Section 954(d)(1) sets forth the general rule defining FBCSI” by laying out these four 

triggering transactions.  Vetco, 95 T.C. at 590.  But perhaps aware that “Americans have never 

had much enthusiasm for paying taxes,” CIC Servs., LLC v. I.R.S., 141 S. Ct. 1582, 1586 (2021), 

Congress also enacted 26 U.S.C. § 954(d)(2), the Branch Rule.  That Rule is designed to prevent 

CFCs from skirting § 954(d)(1) by transacting with a branch instead of a wholly owned 

 
2A CFC is a foreign corporation for which a U.S. shareholder owns more than half of the voting power or 

total value of the corporation.  See 26 U.S.C. § 957(a).  LUX is a CFC of Whirlpool.   

3A related person is “any entity that controls, is controlled by, or is under common control with” a CFC. 

Laity, supra at 95; see also 26 U.S.C. § 954(d)(3).  
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subsidiary.  See Vetco, 95 T.C. at 593.  That’s because a branch isn’t a “related person” under 

§ 954(d)(3), see id. at 591–92, meaning a CFC’s transaction with a branch wouldn’t trigger 

(d)(1) because (d)(1) requires a transaction with a related person.  See 26 U.S.C. § 954(d)(1). 

The majority reads (d)(1) and (d)(2) as independent of each other.  In other words, both 

(d)(1) and (d)(2), of their own force, define FBCSI.  But I disagree.  Instead, I read § 954(d)(2)’s 

text and structure as directing us back into the (d)(1) framework.  And that framework features 

an exception to FBCSI (the Manufacturing Exception) that I believe LUX satisfies here.  At the 

very least, there’s a disputed question of material fact whether the Exception applies.  And so I 

think summary judgment for the Commissioner is inappropriate. 

B. 

The majority says LUX generated FBCSI through the Branch Rule.  So let’s look at the 

Rule’s complicated text.4  It kicks in when a CFC’s “carrying on of activities . . . through a 

branch or similar establishment outside the [CFC’s] country of incorporation . . . has 

substantially the same effect as if such branch or similar establishment were a wholly owned 

subsidiary corporation.”  26 U.S.C. § 954(d)(2).  When the Rule is triggered, “under regulations 

prescribed by the Secretary [of the Treasury] the income attributable to the carrying on” of the 

branch’s activities is “treated as income derived by a wholly owned subsidiary of the” CFC and 

“shall constitute” FBCSI of the CFC.  Id.   

The majority reads this as a simple set of conditions and consequences—the most 

important consequence being that certain income “shall constitute” taxable FBCSI.  So if a 

 
4In full, the provision reads:  

For purposes of determining foreign base company sales income in situations in which the 

carrying on of activities by a controlled foreign corporation through a branch or similar 

establishment outside the country of incorporation of the controlled foreign corporation has 

substantially the same effect as if such branch or similar establishment were a wholly owned 

subsidiary corporation deriving such income, under regulations prescribed by the Secretary the 

income attributable to the carrying on of such activities of such branch or similar 

establishment shall be treated as income derived by a wholly owned subsidiary of the controlled 

foreign corporation and shall constitute foreign base company sales income of the controlled 

foreign corporation. 

26 U.S.C. § 954(d)(2). 
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CFC’s use of a branch satisfies the statutory conditions, (d)(2)’s mandate is clear: The income 

earned “shall constitute” FBCSI.  

But I’m not so sure that’s the right reading.  Instead, the statutory structure only makes 

sense if (d)(2) transactions filter back through (d)(1)’s framework, including its Manufacturing 

Exception.  Moreover, § 954(d)(2) explicitly tells us that income a CFC earns through a branch 

“shall constitute” FBCSI “under regulations prescribed by the Secretary [of the Treasury].”  

26 U.S.C. § 954(d)(2) (emphasis added).  And § 954(d)(2)’s regulations instruct us to subject a 

(d)(2) transaction to (d)(1)’s framework and exceptions.  See 26 C.F.R. § 1.954-3(b)(2)(ii)(e).   

Let me explain.  At its core, § 954(d)(2) creates a fiction.  It takes certain branches of a 

CFC and treats them as wholly owned subsidiaries.  That’s because, as I already mentioned, a 

branch isn’t a “related person” within (d)(1).  See Vetco, 95 T.C. at 591–92; see also 26 U.S.C. 

§ 954(d)(3).  And so Congress included the Branch Rule in § 954(d) “to prevent CFCs from 

avoiding section 954(d)(1) because there would be no transaction with a related person within 

the meaning of section 954(d)(3).”  Vetco, 95 T.C. at 593.  Put differently, § 954(d)(2) “simply 

supplies the relationship required to bring an otherwise unrelated party within the spectrum of 

section 954(d)(1).”  Id. at 591–92 (emphasis added).  That’s why § 954(d)(2)’s fiction treats 

branches as wholly owned subsidiaries—the latter is a “related person” subject to § 954(d)(1).  

See id.; see also § 954(d)(3).  Thus, I think that if we have a (d)(2) transaction—i.e., a qualifying 

branch-remainder transaction—we still need to make sure there is a (d)(1) transaction.  And we 

also need to check and see if any of (d)(1)’s regulatory exceptions apply.   

To explain, let’s look again at the text of (d)(2).  It starts by noting why it exists: “For 

purposes of determining [FBCSI]”—which (d)(1) defines by reference to four types of Related-

Person Transactions.  26 U.S.C. § 954(d)(2); see id. § 954(d)(1).  Then it creates the wholly-

owned-subsidiary fiction—treating a branch as a wholly owned subsidiary—before saying that 

“the income attributable” to the branch’s activities “shall constitute” FBCSI of the CFC.  

At first glance, then, it looks like (d)(2) might suffice on its own to create FBCSI, which 

is the majority’s view.  After all, the last clause in the provision says income attributable to a 

branch’s activities “shall constitute” FBCSI.  So, as the majority notes, “the statutory command 
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. . . could hardly be clearer.”  But this reading of “shall constitute” is problematic for a few 

reasons.  

For starters, § 954(d)(2) modifies “shall constitute” with “under regulations prescribed by 

the Secretary.”  See 26 U.S.C. § 954(d)(2).  Read naturally, then, the provision says that “income 

attributable” to the branch’s activities “shall constitute” FBCSI “under regulations prescribed by 

the Secretary.”  This means that Congress gave Treasury a role in defining when branch 

transactions generate FBCSI.  So the “statutory command” isn’t quite what the majority makes it 

out to be.  And as I explain below, the regulations applicable here tie (d)(2) back into (d)(1) and 

instruct us to apply the Manufacturing Exception to the (d)(2) transaction.   

But before turning to those regulations, let’s stay in the text.  If “shall constitute” is 

enough by itself to label income FBCSI, then all sorts of income would be open to designation as 

FBCSI, even if no sales transaction occurred.  (An odd result, given that § 954(d) is all about 

sales income.)  That’s because nothing in (d)(2) cabins the type of income Treasury could target.  

All it says is “income attributable” to the branch’s activities could be FBCSI.  This causes both a 

conceptual and a practical problem.  Conceptually, (d)(1) defines FBCSI by reference to certain 

Related-Person Transactions.  And (d)(2) starts off by noting that it’s there “[f]or purposes of 

determining foreign base company sales income” when a CFC uses a branch.  26 U.S.C. 

§ 954(d)(2).  But if Treasury could designate income as FBCSI even with no Related-Person 

Transactions occurring, the internal logic of the statute would collapse.  Income arising apart 

from a Related-Person Transaction is FBCSI, even though FBCSI is defined directly by reference 

to Related-Person Transactions. 

Maybe (d)(1) isn’t the only provision that’s allowed to define FBCSI.  So (d)(2), just like 

(d)(1), can designate something FBCSI.  But that still causes a practical problem.  Reading “shall 

constitute” without applying the (d)(1) framework gives no insight into which branch 

transactions generate FBCSI.  Besides “income attributable to a branch’s activities,” there is no 

relevant referent from which to calculate a CFC’s tax liability.  What activities generate FBCSI, 

and how much of the income from those activities is taxable?  Under a literal reading of “shall 

constitute,” any activity could generate FBCSI, no matter if it involves a Related-Person sales 

Case: 20-1899     Document: 48-2     Filed: 12/06/2021     Page: 21 (23 of 32)Case: 20-1899     Document: 49     Filed: 01/20/2022     Page: 47



Nos. 20-1899/1900 Whirlpool Fin. Corp. v. CIR Page 22 

 

transaction, so long as it’s “attributable” to the branch’s activities.  Again, that’s an odd result 

when we’re trying to determine if a transaction generated foreign base company sales income. 

Perhaps this abuse is unlikely.  After all, what income but sales income would even arise 

in this context?  But this case is a good example of why abuse is at least possible.  One of LUX’s 

functions is financing other Whirlpool subsidiaries.  And it generates considerable interest 

income from its inter-company loans.  Could interest income LUX earns from a loan to WIN 

constitute FBCSI?  If it is “income attributable to the carrying on” of WIN’s activities, then it 

would be FBCSI under a literal reading of (d)(2)’s last clause.  And if WIN’s manufacturing 

income enables it to pay LUX interest on its financing, and WIN was created by inter-company 

financing, perhaps LUX’s interest income would be “income attributable to” WIN’s activities 

and thus FBCSI.  

So reading “shall constitute” to mean (d)(2) transactions generate FBCSI without 

reference to a (d)(1) transaction raises fundamental problems.  And it renders part of § 954(d)(2) 

superfluous.  See Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal 

Texts 174 (2012).  Indeed, if “shall constitute” can independently create FBCSI, then what 

purpose does the “wholly owned subsidiary” fiction from § 954(d)(2) serve?  Remember, that 

fiction “supplies the relationship required to bring an otherwise unrelated party within the 

spectrum of section 954(d)(1).”  Vetco, 95 T.C. at 591–92.  But if “income attributable” to the 

branch’s activities “shall constitute” FBCSI even without applying (d)(1), the wholly-owned-

subsidiary fiction becomes useless.  Perhaps this is why even the government here agrees with 

this reading of (d)(2).  (See Appellee Br. at 34–35 & n.14.)  On the other hand, if we read (d)(2) 

as the Tax Court did in Vetco to supply a missing Related-Person relationship—running the 

branch transaction through the (d)(1) framework—that allows us to account for the fiction.   

Would my reading make “shall constitute” superfluous?  No.  Remember, § 954(d)(2) 

modifies “shall constitute” with “under regulations prescribed by the Secretary.”  See 26 U.S.C. 

§ 954(d)(2).  So “income attributable” to the branch’s activities “shall constitute” FBCSI “under 

regulations prescribed by the Secretary.”  We can easily read “shall constitute” in context as 

giving Treasury a role in defining when branch transactions generate FBCSI.  In fact, Treasury 

has already accepted that invitation.  And as it happens, the regulations it issued tie (d)(2) back 
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into (d)(1) and instruct us to apply (d)(1)’s exceptions to the (d)(2) transaction.  The upshot of 

that is this:  LUX qualifies for one of these exceptions and so didn’t generate FBCSI here.   

C. 

Let’s turn to the regulations.  The relevant (d)(2) manufacturing branch regulations have 

two main parts.  The first tells us how to determine whether the use of a branch has substantially 

the same effect as use of a subsidiary.  26 C.F.R. § 1.954-3(b)(1)(ii)(b).  It does so with a “tax 

rate disparity” test.  If, under the test, a tax rate disparity exists, then use of a branch has 

“substantially the same effect” as use of a wholly owned subsidiary.  See id.; 26 U.S.C. 

§ 954(d)(2).  Completing that Step 1 analysis is unnecessary for my argument here. 

Assuming a tax rate disparity exists under Step 1, Step 2 of the regulations kicks in.  Id. 

§ 1.954-3(b)(2)(ii).  Under Step 2, “the determination of whether [the branch] or the remainder of 

the [CFC] . . . has [FBCSI] shall be made by applying” certain rules.  Id.  The regulation then 

lists those rules.  See id. § 1.954-3(b)(2)(ii)(a)–(f).  For instance, just like (d)(2), the regulation 

tells us to treat the branch as a wholly owned subsidiary incorporated in its country of location.  

Id. § 1.954-3(b)(2)(ii)(a).  It also tells us to treat a sale by the remainder as a sale performed “on 

behalf of” the branch.  Id. § 1.954-3(b)(2)(ii)(c).  (Note that an on-behalf-of sale is one of the 

four categories of transactions that generates FBCSI under § 954(d)(1).)  Likewise, it tells us that 

if income is FBCSI under (d)(1), or is FBCSI under a different regulation, then we should not 

recount it again under (d)(2)’s manufacturing branch rule.  Id. § 1.954-3(b)(2)(ii)(d), (f).  And 

finally, it tells us that if income would not be FBCSI if the branch and remainder were separate 

corporations, then it’s not FBCSI under § 954(d)(2).  Id. § 1.954-3(b)(2)(ii)(e).  

But that’s it.  After applying those rules, we reach the end of the rope.  But notice what’s 

missing: Anything stating that specific income is FBCSI.  The (d)(2) regulations instruct us to 

apply certain fictions to the branch and remainder, but then they stop.  So Step 2 of the (d)(2) 

manufacturing branch regulations—which we apply when determining “whether such branch . . . 

or remainder . . . has [FBCSI]”—just tells us to treat the branch and remainder as separate 

corporations and view the remainder’s sales as performed “on behalf of” the branch.  It doesn’t 
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say which branch transactions to look at when determining whether a CFC has FBCSI.  Nor does 

it, of its own force, label any income FBCSI. 

The only logical reason for this is that the regulation expects the (d)(2) transaction to 

filter back through the (d)(1) framework.  Indeed, the regulation gives us the exact ingredients 

we need to make out a (d)(1) transaction.  We have related persons, see id. § 1.954-3(b)(2)(ii)(a) 

(treating the branch as a wholly owned subsidiary), and we have a (d)(1) transaction, see id. 

§ 1.954-3(b)(2)(ii)(c) (treating the remainder’s selling activities as done on behalf of the branch); 

see also 26 U.S.C. § 954(d)(1).  We just don’t have a provision calling anything FBCSI unless 

we look back to (d)(1)’s framework. 

Even if that weren’t enough to establish that (d)(2) filters back through (d)(1), the 

regulation leaves little doubt.  It explicitly tells us to apply the (d)(1) exceptions to the (d)(2) 

transaction.  “Income derived by the branch . . . or by the remainder . . . shall not be considered 

[FBCSI] if the income would not be so considered if it were derived by a separate controlled 

foreign corporation under like circumstances.”  Id. § 1.954-3(b)(2)(ii)(e) (emphasis added).  This 

provision implies that “the results to a CFC [can] be no worse off as a result of using a branch 

than of using a wholly-owned subsidiary.” Mary F. Voce, Foreign Base Company Sales Income: 

A Primer and An Update, 53 Tax Lawyer 327, 349 (2000).  Put differently, if treating the branch 

and remainder as separate companies (and related persons) means the transaction at issue would 

not generate FBCSI under (d)(1), then neither will the transaction generate FBCSI under (d)(2).  

See id.  And because (d)(1)’s exceptions, including the Manufacturing Exception, operate upon 

income’s status as FBCSI (i.e., when an exception is met, the income is not FBCSI), we should 

check for the applicability of those exceptions to a (d)(2) transaction through § 1.954-

3(b)(2)(ii)(e).  That means, even putting the statutory structure to the side, we must check if the 

Manufacturing Exception applies here, even though we are within the Branch Rule under (d)(2). 

One last regulatory argument suggests we apply the (d)(1) regulatory exceptions to the 

(d)(2) transaction.  Recall that the first part of the (d)(2) manufacturing branch regulations tells 

us how to determine whether there is a tax rate disparity.  As part of that calculation, we allocate 

to the remainder “income derived by the remainder” that would be FBCSI under (d)(1), but 

without applying (d)(1)’s exceptions.  26 C.F.R. § 1.954-3(b)(1)(ii)(b); see also id. § 1.954-
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3(b)(2)(i).  But once we determine that the use of a branch has the same effect as a wholly owned 

subsidiary, we apply a different set of rules, this time from the second part of (d)(2)’s 

manufacturing branch regulations.  See id. § 1.954-3(b)(2)(ii).  And missing from that set of rules 

is any requirement that we refrain from applying (d)(1)’s exceptions.  Instead, § 1.954-

3(b)(2)(ii)(e) says the opposite—that we should apply the (d)(1) exceptions.  So Treasury knew 

how to tell us when not to apply the (d)(1) exceptions to a (d)(2) transaction, but it elected to do 

so only for determining whether a tax rate disparity exists, and not for determining whether a 

specific transaction generated FBCSI. 

That we should filter (d)(2) transaction back through the (d)(1) framework makes sense 

when we consider why (d)(2) exists in the first place.  It’s there so that CFCs can’t evade (d)(1) 

by using a branch to avoid a Related-Person Transaction.  It makes little sense, then, to treat a 

CFC worse for using a branch than it would be treated under (d)(1).  See Voce, supra at 349. 

That’s why (d)(2)’s regulations say that if the CFC wouldn’t have FBCSI were the branch and 

remainder separate companies, then it shouldn’t have FBCSI under (d)(2).  See 26 C.F.R. 

§ 1.954-3(b)(2)(ii)(e).  So if a transaction wouldn’t generate FBCSI under (d)(1) because of the 

Manufacturing Exception, then neither will it generate FBCSI just because the CFC used a 

branch.  See id. 

In short, the structure of § 954(d)(2) supports running a branch transaction through the 

(d)(1) framework, and the regulations—which no one challenges here—tell us explicitly to do so.  

And applying the Manufacturing Exception here means LUX didn’t generate taxable FBCSI. 

D. 

Though the statutory and regulatory language and structure establish that (d)(2) branch 

transactions run back through the (d)(1) framework, I also note some other support for my 

position.  Tax scholars, for instance, agree not only that (d)(2) transactions filter through (d)(1), 

but that § 1.954-3(b)(2)(ii)(e) means we apply (d)(1)’s exceptions, including its Manufacturing 

Exception, to a branch-remainder transaction.  Voce, supra at 347–48 (“[T]he Branch Rule of 

section 954(d)(2) is only intended to subject transactions between a CFC and a branch to the 

same rules that are applicable to transactions between the CFC and a subsidiary under section 
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954(d)(1), not to create a different or more stringent test for what constitutes FBCSI.”); see also 

Laity, supra at 145 (noting that “[w]hen computing this additional foreign base company sales 

income, the U.S. shareholders may use” the (d)(1) exceptions); Dolan, et al., supra § 18.06 at *8. 

Notably, the IRS agrees with my framework.  In Technical Advice Memorandum 

8509004 (1984), for instance, the IRS applied the Manufacturing Exception to a branch 

transaction through § 1.954-3(b)(2)(ii)(e). Citing (e), the IRS noted that “income derived by the 

branch or the remainder . . . will not be considered foreign base company sales income if such 

income would not be so considered if it were derived by a separate CFC under like 

circumstances. Under [the Manufacturing Exception], income derived by the branch . . . would 

not constitute foreign base company sales income since the branch manufactured and sold 

Product Z.”  Technical Advice Memorandum 8509004 (1984) (emphasis added).  It did the same 

in an earlier Private Letter Ruling.  See Private Letter Ruling 7612101490A (1976) (“The income 

of NEWCO *** as a manufacturing branch is not subpart F income under section 954(d)(1)(A) . 

. . because its income is derived from sales of property it manufactures.”).  And, importantly, it 

takes the same position in its briefing here.  (See Appellee Br. at 34–35 & n.14.) 

II. 

What’s the consequence of all this?  Whether we place LUX’s relevant sales within the 

(d)(1) or (d)(2) bucket, we need to check whether the Manufacturing Exception applies.  To be 

sure, under (d)(1), LUX made sales to a related person (Whirlpool U.S. and Mexico) and 

probably on behalf of a related person (WIN).  So it has a (d)(1) transaction.  Likewise, under 

(d)(2), LUX’s use of WIN likely had “substantially the same effect” as if WIN were a wholly 

owned subsidiary of LUX and not a branch.  Thus, however we cut it, LUX has a qualifying 

transaction.   

But we still need to check if any exceptions to FBCSI apply.  That’s the explicit 

command of § 1.954-3(b)(2)(ii)(e), and it’s the implicit route the statutory and regulatory 

structure say we should take.  Recall that except for federal taxation, WIN is a wholly owned 

subsidiary of LUX.  So for the 1.954-3(b)(2)(ii)(e) inquiry, we can say WIN is a wholly owned 

subsidiary of LUX and thus a separate corporation.  Viewing it that way brings us back under 
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§ 954(d)(1) since wholly owned subsidiaries are related to their owner.  Under that arrangement, 

did LUX generate FBCSI?  The answer is no, because of the Manufacturing Exception. 

The Manufacturing Exception is a regulatory provision.  See 26 C.F.R. § 1.954-3(a)(4).  

Under the regulation, “income of a [CFC] derived in connection with the sale of personal 

property manufactured, produced, or constructed by such corporation in whole or in part from 

personal property which [the CFC] has purchased” is not FBCSI.  Id. § 1.954-3(a)(4)(i) 

(emphasis added).  A CFC “[is] considered” to have manufactured the personal property it buys 

and then sells “if the property sold is in effect not the property which it purchased.”  Id.  And the 

property sold is not the property purchased if it “is substantially transformed prior to sale.”  Id. 

§ 1.954-3(a)(4)(ii) (emphasis added).  The regulation gives a few examples of substantial 

transformation: wood pulp to paper; steel rods to screws and bolts; and tuna fish to canned fish.  

Id.  

All this means that if the property LUX bought “[wa]s substantially transformed” before 

LUX sold it, then those sales did not generate FBCSI.  And I find it hard to believe that 

substantial transformation didn’t occur here.  Transforming sheets of metal into functioning 

household appliances is surely a more “substantial transformation” than turning steel rods into 

screws.   

The Commissioner’s only response to this intuitive conclusion is that LUX itself didn’t 

do the transforming, so it shouldn’t qualify for the exception.  The Tax Court shared the 

Commissioner’s concern.  Though the court recognized that the property LUX bought underwent 

substantial transformation before its sale, the court waffled over how much LUX monitored or 

controlled the manufacturing employees’ work, which took place in Mexico. 

But the Commissioner and Tax Court read language into the regulation that isn’t there.5  

The Manufacturing Exception focuses on the object being transformed, not the entity doing the 

 
5Notably, the new regulations covering FBCSI contain the language the Commissioner tries to read into the 

old regulations.  Now, to take advantage of the Manufacturing Exception, a CFC must perform the manufacturing 

“through the activities of its employees.”  26 C.F.R. § 1.954-3(a)(4).  Moreover, a CFC is no longer “treated as 

having manufactured, produced, or constructed personal property which the corporation sells merely because the 

property is sold in a different form than the form in which it was purchased.”  Id.   
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transforming.  Indeed, nothing in the Manufacturing Exception requires the CFC itself to have 

manufactured anything.  That’s because the Exception creates a fiction as to the identity of the 

“manufacturer.”  Remember, FBCSI doesn’t include sales income that a CFC earns “in 

connection with the sale of personal property manufactured . . . by such corporation . . . from 

personal property which it has purchased.”  26 C.F.R. § 1.954-3(a)(4)(i).  And “[i]f purchased 

personal property is substantially transformed prior to sale, the property sold will be treated as 

having been manufactured . . . by the selling corporation.”  Id. § 1.954-3(a)(4)(ii).   

Note the passive language here.  A CFC “is treated” as having manufactured the property 

it sold if the property “is substantially transformed” before sale.  This language means “there is 

no requirement in the statute or regulations that the CFC’s own employees or some other 

dependent service provider furnish the manufacturing services that transform the product.”  

Dolan, et al., US Taxation of International Mergers, Acquisitions & Joint Ventures § 18.06 at *8 

(Oct. 2020).  All that the regulation requires is that “the property sold is in effect not the property 

. . . purchased,” 26 C.F.R. § 1.954-3(a)(4)(i), such as when the property “is substantially 

transformed,” id. § 1.954-3(a)(4)(ii).  So “[o]nce the determination is made that property sold is 

not the same as the property purchased, it is a foregone conclusion that the CFC is the 

manufacturer.”  Dolan, supra at *8.   

That the Exception doesn’t require the CFC itself to manufacture the goods becomes 

clearer when we look at another exception to (d)(1).  This is the Component-Part Exception.  

Under it, a Related-Person Transaction doesn’t generate FBCSI “[i]f purchased property is used 

as a component part of personal property which is sold.”  26 C.F.R. § 1.954-3(a)(4)(iii).  But 

before a CFC qualifies for this exception, the regulation requires that “the operations conducted 

by the selling corporation in connection with the property purchased and sold [be] substantial in 

nature.”  Id.  That Treasury included this requirement for the Component-Part Exception but not 

for the Manufacturing Exception suggests the omission in the latter was intentional.  Cf. Russello 

v. United States, 464 U.S. 16, 23 (1983) (“[W]here Congress includes particular language in one 

section of a statute but omits it in another section of the same Act, it is generally presumed that 

Congress acts intentionally and purposely in the disparate inclusion or exclusion.” (citations 
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omitted)).  So there is no requirement in the Manufacturing Exception that the CFC itself must 

manufacture the property.  

The Manufacturing Exception creates a simple syllogism.  FBCSI does not include the 

income a CFC earns by selling property it earlier purchased if, in between purchase and sale, it 

“manufactured” that property.  And a CFC is considered to have manufactured the property if the 

property “is substantially transformed prior to sale.”  Thus, if property has been substantially 

transformed before its sale, the income a CFC earns through the sale is not FBCSI.  And because 

the property LUX bought—raw materials—was substantially transformed into functioning 

household appliances before LUX sold it, I believe LUX’s sales income qualifies for the 

Manufacturing Exception.   

At the very least, there’s a question of fact over whether LUX “manufactured” the 

appliances.  And that should’ve precluded summary judgment, not only on § 954(d)(1), but also 

on (d)(2).6   

III. 

This isn’t an easy case.  But in the end, I believe the statute and its regulations lay out a 

clear path: Apply the (d)(1) framework and exceptions to the (d)(2) branch transaction.  Doing so 

here means LUX didn’t generate FBCSI.  Even if we don’t want to take it that far, there is, at the 

very least, a disputed fact over whether LUX qualifies for the Manufacturing Exception.  And 

that should’ve precluded summary judgment.  

For these reasons, I respectfully dissent. 

 
6I acknowledge that my proposed resolution of this case depends, in large part, on Treasury’s relevant 

regulations.  Whirlpool, as part of its argument here, challenges the validity of those regulations.  But because the 

majority believes that (d)(2) defines FBSCI by its own terms, it doesn’t address the regulations.  And because 

I believe that Whirlpool should prevail under the applicable regulations as written, I also leave the validity of the 

regulations to another day.  
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