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Court case on section 24I of 
the Income Tax Act – gains or 
losses on foreign exchange 
transactions 
In the recent judgment of Telkom SA SOC Limited v Commissioner for the 
South African Revenue Service, the Supreme Court of Appeal of South 
Africa (“SCA”) opined on the application of section 24I of the Income Tax 
Act (“ITA”). This section deals with the income tax treatment of foreign 
exchange gains and losses on exchange items as well as premiums or 
like consideration received or paid in respect of foreign currency option 
contracts entered into and any consideration paid in respect of a foreign 
currency option contract acquired by certain persons. The tax treatment 
of transactions denominated in a foreign currency often requires a 
consideration of section 24I and other provisions of the ITA. 

 
We note that the judgement covered matters unrelated to the provisions of section 24I of 
the ITA. This tax alert, however, focuses on the aspects of the judgement specific to 
section 24I of the ITA.  

Background 
During 2007 an investment was made by Telkom International (Pty) Ltd (“Telkom 
International”), a wholly-owned subsidiary of the appellant, Telkom SA SOC Limited 
(“Telkom”), to acquire 75% of the issued share capital in Multi-Links Telecommunications 



Ltd (“Multi-Links”), a company registered and tax-resident in Nigeria. Telkom made a 
further investment to acquire the remaining 25% shareholding in Multi-Links during the 
year of assessment that ended in March 2009. 

In addition, a total amount of USD877 022 900.86 was advanced to Multi-Links as 
shareholder loans. All of the shareholder loans were denominated in US dollar. Of the 
USD877 022 900.86 advanced, USD346 000 000 was converted into preference share 
equity, while the remainder of the loans in the amount of USD531 022 900.86 remained 
outstanding on loan account. Telkom and Telkom International disposed of their equity 
interests in Multi-Links to an unrelated third party in October 2011. As part of the sale 
Telkom also sold its rights in respect of its loan to Multi-Links, to this unrelated third party, 
for USD100. The disposals occurred in Telkom’s 2012 tax year of assessment. 

In determining its taxable income for the purposes of Annual Financial Statements for the 
year ended 31 March 2012, Telkom included a foreign exchange gain to the value of 
R247 000 000 on the realisation of the loan. However, in its income tax return for the 
2012 year of assessment, instead of reflecting the realisation of the loan as a foreign 
exchange gain, Telkom claimed a deduction in the amount of R3 961 295 256 as a foreign 
exchange loss in terms of section 24I of the ITA, with the result that Telkom was due a 
refund of the provisional tax paid for that year, in the amount of R822 000 000. SARS 
issued an additional assessment for the 2012 tax year, disallowing the deduction of R3 
961 295 256 and assessing Telkom for tax in the amount of R425 188 643, as a foreign 
exchange gain in terms of section 24I of the ITA. 

Telkom appealed against the assessment to the Tax Court. The Tax Court rejected 
Telkom’s appeal on the foreign exchange issue on the basis that Telkom had 
impermissibly invoked the provision involving exchange rate gains and losses in order to 
deduct a commercial loss which was completely unconnected to foreign exchange 
currency differences. The Tax Court was of the view that section 24I of the ITA was not 
a self-standing deduction provision. 

The matter proceeded to the SCA where Telkom appealed against the Tax Court’s 
dismissal of its appeal on the foreign exchange issue. 

The USD loans were “exchange items” for purposes of section 24I of the ITA. As Telkom 
and Multi-Links were connected persons, Telkom was permitted under section 24I to 
defer the recognition of any “exchange difference” i.e. foreign exchange gain or loss in 
respect of the loans, until realisation of the loans in the 2012 year of assessment.  

The parties agreed that the “exchange difference” in respect of the loan had to be 
determined by multiplying the loan, by the difference between the “ruling exchange rate” 
on the date on which the loan was realised and the “ruling exchange rate” on the 
transaction date, being the date when the loan was advanced. It was not in dispute that 
the ruling exchange rate of the loan on the transaction date was the spot rate on that 
date. The dispute between the parties centred on the determination of the “ruling 
exchange rate”, on the realisation date of the loan. In the ordinary course, the “ruling 
exchange rate” on date of realisation would be the spot rate on that date.   Applying this 
rate would have resulted in the taxable foreign exchange gain reflected in the additional 
assessment.  

However, the definition of “ruling exchange rate” contains a proviso that applies “where 
any consideration … received or accrued … in respect of the … disposal of such debt 
was determined by applying a rate other than such spot rate on … date realised, such 
spot rate shall be deemed to be the … disposal rate…”. The “disposal rate” is defined as 
“the exchange rate in respect of an exchange item obtained by dividing the amount 
received or accrued in respect of the disposal of such exchange item by the foreign 
currency amount in respect of such exchange item”. Telkom submitted that the USD100 
received by it as consideration for the disposal of the Multi-Links loan, was obviously not 
determined by applying the spot rate, defined as an exchange rate quoted by an 
authorised dealer at a specific time. The spot rate, as defined, on the relevant date, was 
7,9600. According to Telkom, if that rate had been applied, the consideration would have 



been R3 959 520 551 and not R799, being the then equivalent of USD100. Telkom sought 
to rely on this proviso to treat the USD100 received on disposal of the loan as the 
“disposal rate” and hence the ruling exchange rate to be taken into consideration in 
determining the foreign exchange gain or loss on realisation of the loan. To the extent 
that the exchange difference on realisation could be determined based on the USD100 
received, Telkom would be entitled to the foreign exchange loss reflected in its income 
tax return.  

− Telkom submitted that the pertinent question was whether the consideration of 
USD100 was determined by applying a ‘rate’. It argued that the consideration of 
USD100, having been agreed upon by the parties to the Multi-Links transaction, fell 
within the meaning of ‘rate’ and the language of the proviso indicated that the 
consideration of USD100 was determined by applying a ‘rate’.Telkom submitted that 
in the context of the proviso to the definition of “ruling exchange rate”, where another 
‘rate’ was applied to determine the consideration payable, the “disposal rate” as 
defined, was to be used in lieu of the “spot rate” as defined. The word ‘rate’ in the 
proviso was therefore directly linked with the definition of “disposal rate”. 
Consequently, and so the argument went, the immediate context of the word ‘rate’ 
was accordingly the definition of “disposal rate”. The context of the word ‘rate’, 
therefore indicated that the word did not refer to an exchange rate between 
currencies, but to an agreement as to value or worth. 

− In contrast, SARS submitted that for the proviso to the “ruling exchange rate” to apply, 
Telkom had to demonstrate that the consideration received by it in respect of the 
disposal of the loan, was determined by applying a rate other than the spot rate, on 
the realisation date. However, the consideration for the loan of USD100 was agreed 
by reference only to the perceived value of the loan, expressed in absolute terms in 
US dollars. SARS pointed out that Telkom had not suggested that currency exchange 
ratios played any role in the determination of the price. In addition, no consideration 
was given to any ratio to be ‘applied’ to the face value of the loan to yield a sale price, 
as the proviso required. Because the reference in the proviso to a ‘rate other than 
[the] spot rate’, was a reference to a currency exchange rate, the argument of Telkom 
was to be rejected. 

− SARS also submitted that the proviso only envisaged a currency exchange rate, 
because the proviso formed part of the definition of “ruling exchange rate”. In 
addition, the amount to be included or deducted under s 24I(3) of the ITA, is an 
“exchange difference”, which is defined as “the foreign exchange gain or foreign 
exchange loss in respect of an exchange item”, and section 24I is titled “gains or 
losses on foreign exchange transactions”. Consequently, the textual context reflects 
only exchange rates and differences. The “exchange difference” is calculated by 
multiplying the face value of the exchange item by the difference between two “ruling 
exchange rates”. The rate on the realisation date must be compared with another 
ruling rate, which can only be the “spot rate" on the transaction date, or the translation 
date. The spot rate is a currency exchange rate and it would make no sense to 
compare that rate with a ‘rate’ that does not reflect the relative value of the two 
currencies in question. Such a comparison could never yield an “exchange 
difference”. 

− SARS submitted further that Telkom’s argument that ‘rate’ can mean an absolute 
amount or price, so that USD100 was the ‘rate’ which was applied and that ‘rate’ 
means ‘an agreement as to value or worth’, falls to be rejected, because in the 
context of the proviso, ‘rate’ must refer to a basis of comparison, or calculation 
between two items, for a number of reasons. The Commissioner argued that the 
proviso requires that the consideration is ‘determined’ by ‘applying’ the rate. 
The Concise Oxford English Dictionary 12 ed at 390, states that ‘determine’ means 
to ‘ascertain or establish by research or calculation’ and at 63 that ‘apply’ means to 
‘bring into operation or use’. The consideration must therefore be the result of a 
process of calculation which puts the ‘rate’ into use as a factor, to produce that result 
and the only type of rate that is able to perform this function, is one which compares 
two items against one another, such as a currency exchange rate. Consequently, 



Telkom’s selection of a discounted absolute price to sell the Multi-Links loan, based 
on its perceived value, cannot on any sensible basis be described as ‘the 
determination of the consideration by applying a rate’. On such an approach, the 
‘consideration’ and the ‘rate’ are the same thing, and there is nothing to ‘determine’ 
or ‘apply’. 

Telkom’s argument was rejected by the SCA for the following reasons:  

− When the proviso to the definition of a “ruling exchange rate” is interpreted in the 
context of the section as a whole, the use of the word ‘rate’ means an exchange rate, 
that reflects the value of a particular currency in question. A currency exchange rate 
and not a discount rate is contemplated by the proviso. 

− The Tax Court correctly concluded that the purpose of section 24l(10) of the ITA was 
to solve the problem of amounts to be included in, or deducted for tax purposes, 
where these amounts were denominated in a currency other than the rand. It was 
designed to ensure that amounts, which had to be taken into account in the 
determination of taxable income, were converted into rands at a defined exchange 
rate, thus avoiding disputes as to the rand value of what was received or expended. 
The section dealt with losses or gains caused by foreign exchange fluctuations and 
was not applicable to a ‘business’ loss of the kind incurred by Telkom. 

− The central argument of Telkom that the USD100 received by it as a consideration 
for the disposal of the Multi-Links loan, was determined by applying a ‘rate’, being 
‘the price paid or charged for a thing or class of things’ and that this ‘rate’ fell within 
the definition of the “disposal rate” (to be used in lieu of the “spot rate” as defined), 
fails to satisfy the requirement in the proviso that the consideration must be 
‘determined’ by ‘applying’ the rate. The consideration must be the result of a process 
of calculation which utilises the ‘rate’ as a factor to produce that result. The only type 
of rate that was able to perform this function, was one which compared two items 
against one another, such as a currency exchange rate. It is quite clear that the 
consideration for the loan of USD100 was agreed by reference only to the perceived 
value of the loan. Currency exchange ratios played no role in the determination of 
the price. 

The submission by Telkom that its interpretation of section 24I of the ITA, that resulted in 
a foreign exchange loss of R3 961 295 256, should be favoured as it reflected the 
commercial reality of the transaction, whereas the interpretation advanced by SARS, that 
resulted in a foreign exchange gain of R267 421 739, did not, and was not sensible or 
business-like, was rejected. The court was of the view that the meaning of the relevant 
portions of the section, interpreted in context, are clear. As correctly pointed out by SARS, 
Telkom loses sight of the fact that the section is not intended to deal with the tax 
consequences of commercial losses. Its operation is limited to gains and losses arising 
out of currency fluctuations. The fact that Telkom realised a foreign exchange gain on 
disposal of the loan was a product solely of the fluctuation of exchange rates. In a different 
year of disposal, Telkom may have suffered a foreign exchange loss. As pointed out by 
SARS the section is agnostic towards the commercial value of the exchange items in 
which taxpayers choose to invest. 

The SCA therefore agreed that the Tax Court correctly dismissed the appeal of Telkom 
against the additional assessment issued by SARS, on the basis that Telkom ‘invoked 
the provision involving exchange rate gains and losses (section 24I of the ITA)  in order 
to deduct a commercial loss which was completely unconnected to foreign exchange 
currency differences’. We are aware that Telkom is in the process of appealing the SCA 
judgment to the Constitutional Court of South Africa. 
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