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KPMG report: Initial impressions of Notice 2020-41 and
“beginning of construction” under sections 45 and 48
(COVID-19)
Renewable energy facilities are eligible for certain tax credits if construction of the facilities proceeds
according to timelines designated by the IRS. The coronavirus (COVID-19) pandemic is causing delays
in the construction of such facilities and, in response, the IRS recently issued a notice providing
taxpayers with additional time to complete construction.
Notice 2020-41 [PDF 39 KB] extends the “Continuity Safe Harbor” (described further below) for
projects that began construction in either calendar year 2016 or 2017. Specifically, the IRS extended to
five years the Continuity Safe Harbor for such projects. Thus, projects that began construction in
calendar year 2016 have until the end of 2021 to be placed in service, and projects that began
construction in calendar year 2017 have until the end of 2022.
Notice 2020-41 also provides a safe harbor for the “3½ Month Rule” (described further below) for
services or property paid for by the taxpayer on or after September 16, 2019, and provided by October
15, 2020.
Background
Renewable energy incentives include the investment tax credit (ITC) under section 48 and the
renewable electricity production tax credit under section 45 (PTC).
To qualify for the PTC, electricity must be produced by the taxpayer at a qualified facility defined in
section 45(d). Alternatively, the taxpayer may elect to claim the ITC in lieu of the PTC in connection
with a facility that otherwise qualifies under section 45(d).
Each of the ITC and the PTC has a “beginning of construction” requirement. In Notice 2013-29 and
subsequent IRS notices, the IRS prescribed two methods for beginning construction:
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• The Physical Work Test
• The Five Percent Safe Harbor
Taxpayers that rely on the Physical Work Test must pursue a continuous program of construction once
construction has begun. Taxpayers that rely on the Five Percent Safe Harbor must pursue continuous
efforts toward completion of construction once construction has begun. These tests are often referred
to collectively as the “Continuity Requirement.”
Whether the Continuity Requirement is satisfied depends on the relevant facts and circumstances.
Notably, the IRS has provided a safe harbor for the Continuity Requirement (the “Continuity Safe
Harbor”) that allows a facility to be deemed to have satisfied the Continuity Requirement if a taxpayer
places a facility in service by the later of: (1) a calendar year that is no more than four calendar years
after the calendar year during which construction of the facility began; or (2) December 31, 2018.
Extension of Continuity Safe Harbor
Notice 2020-41 provides that for projects that began construction in either calendar year 2016 or 2017
under the Physical Work Test or the Five Percent Safe Harbor, the Continuity Safe Harbor is satisfied if
a taxpayer places the project in service by the end of a calendar year that is no more than five calendar
years after the calendar year when construction began. Thus, projects that began construction in 2016
have until the end of 2021 to be placed in service, and 2017 projects have until the end of 2022.
KPMG observation
Although the relief granted by Notice 2020-41 is provided because of the COVID-19 pandemic,
application of the Continuity Safe Harbor does not require the taxpayer to prove that delays were
related to the COVID-19 pandemic. Also, relief is provided not only for projects that started in 2016, but
also for projects started in 2017. This is helpful for the 2017 projects, as it is not yet clear how long
disruptions in the development of renewable energy facilities may last.
Safe Harbor for 3½ Month Rule
The Five Percent Safe Harbor is satisfied if the taxpayer pays or incurs at least 5% of total ITC-eligible
(or integral) project costs by the “begin construction” deadline. For accrual method taxpayers,
amounts are accrued as services or property are provided to the taxpayer. In general, property is
provided when title passes, or delivery is made or accepted, depending on the taxpayer’s method of
accounting.
If permissible under the taxpayer’s method of accounting, a taxpayer may treat services or property as
provided to the taxpayer as the taxpayer makes payment to the person providing the services or
property if the taxpayer can reasonably expect the person to provide the services or property within 3½
months after the date of payment—hence, the “3½ Month Rule”.
Whether a particular taxpayer has a reasonable expectation at the time of payment that the property or
services will be provided in 3½ months can be a subjective determination.
In order to provide more certainty and assurance to renewable energy developers that are experiencing
construction and procurement delays, Notice 2020-41 provides a new safe harbor under the 3½
Month Rule. In the case of payments made on or after September 16, 2020, the taxpayer will be
deemed to have had a reasonable expectation that the services or property would be provided within
3½ months after the date of payment if the services or property are actually provided to a taxpayer by
October 15, 2020.
Although the safe harbor for the 3½ Month Rule will not apply to any services or property received by a
taxpayer after October 15, 2020, the 3½ Month Rule may still be satisfied based on a taxpayer’s
© 2020 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG
International Cooperative (“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG name and logo are registered trademarks or
trademarks of KPMG International. 829426

particular facts and circumstance. The safe harbor for the 3½ Month Rule applies only for purposes of
the beginning of construction requirements for the PTC and the ITC.
KPMG observation
As with the Continuity Safe Harbor, the safe harbor for the 3½ Month Rule applies regardless of
whether the taxpayer is actually affected by the COVID-19 pandemic. This safe harbor provides needed
relief to many renewable energy developers that were worried that they could not meet the existing
rules with the level of certainty needed to complete their projects and qualify for the anticipated tax
credits. Deliveries that take place after October 15, 2020, will continue to be analyzed under all the
facts and circumstances.
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