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KPMG joins amicus brief requesting en banc review by 

Ninth Circuit (cost-sharing arrangements) 
 
In June 2019, the U.S. Court of Appeals for the Ninth Circuit reversed a 2015 decision of the U.S. Tax 
Court, which had invalidated a Treasury regulation under section 482 (Reg. section 1.482-7A(d)(2)) that 
requires participants in a qualified cost-sharing arrangement to share the cost of employee stock-based 
compensation. The case is: Altera Corp. v. Commissioner. 

The Ninth Circuit case was decided by a majority panel of two judges, and included a dissenting 
opinion.  

Read a KPMG report providing initial impressions about the Ninth Circuit’s decision in June 2019: 
TaxNewsFlash 

Today, KPMG LLP along with other professional services firms in the United States filed an amicus 
curiae brief in support of the taxpayer’s request for en banc review by the Ninth Circuit of the majority 
opinion. 

In general, the amicus brief notes: 

• The case concerns the validity of regulations requiring the sharing of stock-based compensation 
costs in qualified cost sharing arrangements.  

• The panel majority decision by the Ninth Circuit (which upheld the challenged regulations) 
overturned a unanimous U.S. Tax Court opinion, leaving the law unsettled nationally. Due to the 
lack of uniformity arising from these opinions, an en banc rehearing would create further certainty 
in that the ultimate decision in this case—whatever that may be—would reflect the full court’s 
consideration and analysis. 

 
• Certain aspects of the majority opinion could be read to raise questions regarding the meaning and 

application of the arm’s length standard. An en banc rehearing would allow the full Ninth Circuit to 
better clarify its interpretation and application of the arm’s length standard. 
 
 

https://home.kpmg/us/en/home/insights/2019/06/tnf-kpmg-report-ninth-circuit-reverses-tax-court-again-upholds-cost-sharing-regulations.html
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Read the amicus brief [PDF 164 KB] (23 pages) 

 

For more information, contact a KPMG tax professional: 

Sean Foley | +1 408 878 7430 | sffoley@kpmg.com 

Mark Martin | +1 713 319 3976 | mrmartin@kpmg.com 

Tom Zollo | +1 312 665 8387 | tzollo@kpmg.com 

 
 
The information contained in TaxNewsFlash is not intended to be "written advice concerning one or more Federal tax matters" 
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230, as the content of this document is 
issued for general informational purposes only, is intended to enhance the reader’s knowledge on the matters addressed 
therein, and is not intended to be applied to any specific reader’s particular set of facts. Although we endeavor to provide 
accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it 
will continue to be accurate in the future. Applicability of the information to specific situations should be determined through 
consultation with your tax adviser. 

KPMG International is a Swiss cooperative that serves as a coordinating entity for a network of independent member firms. 
KPMG International provides no audit or other client services. Such services are provided solely by member firms in their 
respective geographic areas. KPMG International and its member firms are legally distinct and separate entities. They are not and 
nothing contained herein shall be construed to place these entities in the relationship of parents, subsidiaries, agents, partners, 
or joint venturers. No member firm has any authority (actual, apparent, implied or otherwise) to obligate or bind KPMG 
International or any member firm in any manner whatsoever. 

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s 
Federal Tax Legislative and Regulatory Services Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.  
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