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Ninth Circuit: IRS third-party contact summons 

quashed, Publication 1 not reasonable notice 
 
The U.S. Court of Appeals for the Ninth Circuit affirmed a district court order quashing an IRS 
summons seeking documents, concluding that the government’s Publication 1 did not provide 
reasonable advance notice to the taxpayer of the third-party contact. 
 
The case is: J.B. v. United States, No. 16-15999 (9th Cir. February 26, 2019). Read the Ninth Circuit’s 
opinion [PDF 514 KB] 
 
Summary 
 
The taxpayers are an elderly couple randomly selected for a compliance research examination under 
the IRS’s National Research Program. In connection with the audit of their 2011 return, the IRS issued 
a summons to the California Supreme Court from whom taxpayer-husband had accepted appointments 
to represent indigent criminal defendants in capital cases. The taxpayers filed a petition to quash that 
the district court granted, ruling that the IRS had not provided “reasonable notice in advance” to 
taxpayers as required by section 7602(c)(1) before contacting the California Supreme Court.  
 
On appeal, the IRS argued that the two-page notice titled “Your Rights as a Taxpayer,”  known as 
Publication 1, attached to the IRS letter notifying the couple that they were selected for audit, provided 
adequate advance notice as required under the statute.  
 
The Ninth Circuit concluded that “reasonable notice in advance” means notice reasonably calculated, 
under all the relevant circumstances, to apprise interested parties of the possibility that the IRS may 
contact third parties, and that affords interested parties a meaningful opportunity to resolve issues and 
volunteer information before third-party contacts are made. The appellate court agreed with the district 
court that Publication 1 did not provide the requisite reasonable advance notice, explaining that a 
reasonable notice must provide the taxpayers with a meaningful opportunity to volunteer records on 
their own, so that third-party contacts may be avoided if the taxpayers comply with the IRS’s demand. 
 
The Ninth Circuit noted that while the courts are not in the position to prescribe the exact form of 
notice that is reasonable in every circumstance, under the circumstances in this case, the 
government’s reliance on Publication 1 was plainly unreasonable.  

http://cdn.ca9.uscourts.gov/datastore/opinions/2019/02/26/16-15999.pdf
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When the IRS seeks information from an employer of a party with whom it is currently in litigation 
and much of the information sought is covered by common law and state-recognized privileges, 
additional reasonable measures must be taken to provide meaningful notice and an opportunity to 
respond, in order to avert the potential third-party contact. 

 
KPMG observation 
 
The decision may lead to significant changes in how the IRS handles third-party contact notices, which 
is something the IRS National Taxpayer Advocate has pushed for in recent years. 
 
 
The information contained in TaxNewsFlash is not intended to be "written advice concerning one or more Federal tax matters" 
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230, as the content of this document is 
issued for general informational purposes only, is intended to enhance the reader’s knowledge on the matters addressed 
therein, and is not intended to be applied to any specific reader’s particular set of facts. Although we endeavor to provide 
accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it 
will continue to be accurate in the future. Applicability of the information to specific situations should be determined through 
consultation with your tax adviser. 

KPMG International is a Swiss cooperative that serves as a coordinating entity for a network of independent member firms. 
KPMG International provides no audit or other client services. Such services are provided solely by member firms in their 
respective geographic areas. KPMG International and its member firms are legally distinct and separate entities. They are not and 
nothing contained herein shall be construed to place these entities in the relationship of parents, subsidiaries, agents, partners, 
or joint venturers. No member firm has any authority (actual, apparent, implied or otherwise) to obligate or bind KPMG 
International or any member firm in any manner whatsoever. 

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s 
Federal Tax Legislative and Regulatory Services Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.  

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax. 

Privacy | Legal 

 

mailto:US-KPMGWNT@kpmg.com?subject=Comments%20and%20requests
mailto:US-KPMGWNT@kpmg.com?subject=Unsubscribe:%20TaxNewsFlash
https://home.kpmg.com/us/en/home/misc/privacy.html
https://home.kpmg.com/us/en/home/misc/legal.html

	TaxNewsFlash

