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Notice 2018-95: Transition relief from “once-in-always-in” 
rule, excluding part-time employees from section 403 plans 

The IRS today released an advance version of Notice 2018-95 that provides transition 
relief from the “once-in-always-in” (OIAI) condition for excluding part-time employees 
under Reg. section 1.403(b)-5(b)(4)(iii)(B). 

Notice 2018-95 [PDF 56 KB] explains that under the OIAI exclusion condition—for a 
section 403(b) plan that excludes part-time employees from making elective 
deferrals—once an employee is eligible to make elective deferrals, the employee may 
not be excluded from making elective deferrals in any later exclusion year (as defined 
by today’s notice) on the basis that the employee is a part-time employee.  

The IRS notice also provides a “fresh-start opportunity” for section 403 plans to apply 
the OIAI exclusion condition for exclusion years after the transition relief ends under 
Notice 2018-95. 

Background 

There is a “universal availability” requirement that a section 403(b) plan that permits 
employees to make elective deferrals must apply to all employees of the employer 
maintaining the section 403(b) plan. However, there are certain categories of 
employees that may be excluded from making elective deferrals despite the universal 
availability requirement—these include part-time employees who normally work less 
than 20 hours per week. 

Final regulations under section 403(b) were issued in 2007 to provide rules regarding 
the part-time exclusion. These final regulations also provide, under Reg. section 
1.403(b)-3(b)(3)(i), that a section 403(b) plan must be a written plan that satisfies the 
requirements of the regulations in both form and operation, and must include all the 
material terms and conditions for eligibility.  

https://www.irs.gov/pub/irs-drop/n-18-95.pdf
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Under the OIAI exclusion condition, the employee may be excluded under the part-
time exclusion if and only if in the employee’s first year of employment, the employee 
meets the first-year exclusion condition, and in each exclusion year ending after the 
first year of employment, the employee has met the preceding-year exclusion 
condition. The effect of the OIAI exclusion condition is that once an employee does 
not meet the part-time exclusion conditions (whether in the initial year of employment 
or for any exclusion year), the employee may no longer be excluded from making 
elective deferrals under the part-time exclusion.  

Relief under Notice 2018-95 

The IRS and Treasury Department received requests for relief with respect to this 
OIAI exclusion condition. Transition relief was also requested with respect to the OIAI 
exclusion condition. Apparently, many employers were not aware that the part-time 
exclusion included the OIAI exclusion condition. 

In response to these requests for relief, Notice 2018-95 provides transition relief from 
the OIAI exclusion condition, including: 

• Relief regarding plan operations for a transition period
• Relief regarding plan language
• A fresh-start opportunity after the relief period ends

The relief period begins with tax years beginning after December 31, 2008 (the 
general effective date for the section 403(b) regulations). For plans with exclusion 
years based on plan years, the relief period ends for all employees on the last day of 
the last exclusion year that ends before December 31, 2019.  

For plans with exclusion years based on employee anniversary years, the relief period 
ends, with respect to any employee, on the last day of that employee’s last exclusion 
year that ends before December 31, 2019.  

The IRS notice provides the following example: 

If Employee A began employment on April 1, 2015, and Employee B began 
employment on July 20, 2015, the relief period for Employee A would end on 
March 31, 2019, while the relief period for Employee B would end on July 19, 
2019. 

Notice 2018-95 further provides that during the relief period, a plan will not be treated 
as failing to satisfy the conditions of the part-time exclusion merely because the plan 
was not operated in compliance with the OIAI exclusion condition. However, Notice 
2018-95 does not provide relief from the other conditions of the part-time exclusion 
such as: (1) the first-year exclusion condition (that is, for the first year of employment, 
an employee may not be excluded if the employee was expected to work at least 
1,000 hours in the first year); and (2) the preceding-year exclusion condition (that is, 
for exclusion years ending after the first year, an employee may not be excluded if the 



employee worked at least 1,000 hours in the preceding 12-month period). The IRS 
notice also does not provide relief from the consistency requirement. An example 
is provided by the IRS to illustrate application of the relief measures. 

Lastly, Notice 2018-95 provides a fresh-start opportunity. In general, for exclusion 
years beginning on or after January 1, 2019, a plan that provides for the part-time 
exclusion must apply the OIAI exclusion condition in both form and operation. 
However, the fresh-start opportunity (a plan will not be treated as failing to satisfy the 
conditions of the part-time exclusion for periods after the relief period) provides the 
OIAI exclusion condition is applied as if the OIAI exclusion condition first became 
effective January 1, 2018.  

In other words, a plan may apply the OIAI exclusion condition by disregarding the fact 
that the first-year exclusion condition was not met for an employee if that employee 
began employment before January 1, 2018, or the fact that the preceding-year 
exclusion condition was not met for an employee in any exclusion year before the first 
exclusion year beginning on or after January 1, 2018.  

The IRS notice states that even if a plan applies the fresh-start opportunity with 
respect to the OIAI exclusion condition, the plan must have been operated during the 
relief period in compliance with the OIAI exclusion or pursuant to the relief provided 
today by Notice 2018-95. Additionally, a plan—whether a section 403(b) pre-approved 
plan or an individually designed plan—is not required to be amended to reflect the use 
of this fresh-start opportunity in applying the OIAI exclusion condition. 

Examples are provided to illustrate application of the fresh-start opportunity measures. 

The information contained in TaxNewsFlash is not intended to be "written advice concerning one or more Federal tax matters" 
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230, as the content of this document is issued 
for general informational purposes only, is intended to enhance the reader’s knowledge on the matters addressed therein, and is 
not intended to be applied to any specific reader’s particular set of facts. Although we endeavor to provide accurate and timely 
information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be 
accurate in the future. Applicability of the information to specific situations should be determined through consultation with your 
tax adviser. 

KPMG International is a Swiss cooperative that serves as a coordinating entity for a network of independent member firms. 
KPMG International provides no audit or other client services. Such services are provided solely by member firms in their 
respective geographic areas. KPMG International and its member firms are legally distinct and separate entities. They are not 
and nothing contained herein shall be construed to place these entities in the relationship of parents, subsidiaries, agents, 
partners, or joint venturers. No member firm has any authority (actual, apparent, implied or otherwise) to obligate or bind KPMG 
International or any member firm in any manner whatsoever. 

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s 
Federal Tax Legislative and Regulatory Services Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301. 

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax. 

Privacy | Legal 

© 2018 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A.  

The KPMG name and logo are registered trademarks or trademarks of KPMG International.  

mailto:US-KPMGWNT@kpmg.com?subject=Comments%20and%20requests
mailto:US-KPMGWNT@kpmg.com?subject=Unsubscribe:%20TaxNewsFlash
https://home.kpmg.com/us/en/home/misc/privacy.html
https://home.kpmg.com/us/en/home/misc/legal.html

	TaxNewsFlash

