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KPMG report: More state reactions to “Wayfair” decision 
(NJ, NC, SC, SD, WY) 

U.S. state governments have issued guidance or statements in response to the 
U.S. Supreme Court’s decision in “South Dakota v. Wayfair, Inc.” 

In Wayfair, the U.S. Supreme Court overruled the physical presence nexus 
standard of Quill and National Bellas Hess with respect to state and local taxation 
of remote sales. Soon after the Supreme Court issued its decision in Wayfair, 
various states began issuing guidance or statements or began to take legislative 
actions in response to the decision in the Wayfair case. Read TaxNewsFlash 

Effective November 1, 2018, New Jersey, North Carolina, South Carolina, and 
South Dakota joined the list of states requiring remote sellers meeting specified 
economic nexus thresholds to collect and remit applicable sales and use tax. 

New Jersey 

The New Jersey Division of Taxation on November 1, 2018, issued guidance 
for remote sellers. The guidance provides that effective November 1, 2018, 
remote sellers must register for and collect and remit sales tax if the remote seller 
has during the current or prior calendar year either: 

• Gross revenue from sales of taxable products or services exceeding $100,000, or

• Sales of taxable products or services that were delivered in 200 or more separate
transactions

Sellers that do not satisfy either requirement will not be required to register with the 
Division of Taxation.  

https://home.kpmg.com/us/en/home/insights/2018/06/tnf-states-respond-to-supreme-court-decision-in-wayfair-case.html
https://www.state.nj.us/treasury/taxation/remotesellers.shtml
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The guidance also references Technical Bulletin 83 (discussed below), and states that 
remote sellers are not required to collect and remit sales tax if sales are made through 
a marketplace facilitator. Sellers that exceed the economic nexus threshold but are 
making sales solely through a marketplace must register with the Division, but can 
request to be placed on a non-reporting basis for sales tax. 

In addition to remote sellers being required to collect sales tax, New Jersey law also 
requires marketplace operators to begin collecting tax on sales into the state that they 
facilitate beginning November 1, 2018. The Division of Taxation issued Technical 
Bulletin 83 [PDF 256 KB] as guidance addressing the sales and use tax collection 
and remittance requirements for marketplace facilitators.  

A “marketplace facilitator” is defined as a person that owns, operates or controls any 
physical or electronic marketplace and engages in certain of a broad range of 
activities, including, but not limited to: listing or advertising a seller’s products; 
providing fulfillment services; providing an electronic or physical infrastructure for 
making sales, and processing payments for the transaction. Effective November 1, 
2018, marketplace facilitators must collect sales tax on sales of tangible personal 
property, specified digital products, and services delivered into New Jersey 
that were made by a seller using the marketplace—even if the marketplace seller is 
registered in New Jersey for sales tax purposes. A marketplace facilitator is required 
to register and collect regardless of whether it meets the economic nexus thresholds 
set forth for remote sellers.   

Technical Bulletin 83 makes clear that marketplace sellers are not required to collect 
and remit sales tax on taxable products and services delivered into New Jersey if a 
marketplace facilitator is required to collect and remit sales tax on the transaction. 
However, marketplace facilitators and marketplace sellers may enter an agreement 
regarding which party is responsible for the collection and remittance of sales tax. 

The law setting forth the marketplace collection requirement authorizes the Division to 
grant marketplace facilitators, upon written application and for good cause shown, a 
delay in their collection and reporting obligations for a period of less than 180 days. 
The request must explain the reasons a delay is necessary and set forth the date on 
which the marketplace will be in a position to collect. Technical Bulletin 83 also sets 
forth that marketplace facilitators will be subject to audit for all retail sales made on 
their platform. Marketplace sellers will not be audited for the same retail sales for 
which the marketplace facilitator is audited unless the marketplace facilitator is 
granted relief from liability because it was provided inaccurate information necessary 
to collect the appropriate amount of tax by the seller. 

North Carolina 

North Carolina has joined those other states requiring remote sellers meeting 
specified economic nexus thresholds to collect and remit applicable sales and use tax. 
North Carolina’s Department of Revenue issued guidance requiring all remote sellers 
with over $100,000 of gross sales sourced to North Carolina, or 200 or more separate 

https://www.state.nj.us/treasury/taxation/pdf/pubs/sales/tb83.pdf
https://www.state.nj.us/treasury/taxation/pdf/pubs/sales/tb83.pdf
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transactions sourced to North Carolina in the current or previous calendar year, to 
collect and remit sales and use tax on sales into the state.  
 
South Carolina 
 
South Carolina’s Department of Revenue issued guidance providing that remote 
sellers (including marketplace facilitators) with gross revenue exceeding $100,000, 
from the sale of tangible personal property, of products transferred electronically, and 
of services delivered into South Carolina, in the previous or current calendar year, 
have economic nexus with South Carolina and have an obligation to collect and remit. 
 
South Dakota 
 
South Dakota’s governor and attorney general announced that the Wayfair plaintiffs 
have all agreed that beginning January 1, 2019, they will collect and remit sales and 
use tax on South Dakota sales. Other remote sellers not specifically named in 
the Wayfair litigation that meet the economic nexus standard are required to begin 
remitting sales tax to South Dakota effective November 1, 2018, under the terms of 
special legislation passed in September 2018. 
 
Wyoming 
The Wyoming Department of Revenue on November 1, 2018, announced that the 
state had settled its Wayfair-related litigation with the taxpayers involved.  
 
Based on guidance released by the Department in late October 2018, remote sellers 
will be required to collect and remit Wyoming sales tax (assuming they meet the 
state’s economic nexus threshold) effective February 1, 2019.  The threshold provides 
that sellers with over $100,000 of gross revenue from Wyoming sales or 200 or more 
separate transactions for delivery into Wyoming are required to collect and remit sales 
tax—even though they have no physical presence in the state.  
 
For purposes of the revenue threshold, gross sales includes taxable, exempt, and 
wholesale sales. For purposes of the transaction standard, the guidance provides that 
each invoice is a transaction. However, a yearly subscription paid through installments 
is considered a single transaction.   
 
Read a November 2018 report prepared by KPMG LLP 
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