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Notice 2018-68: Guidance on deduction limitation for 
remuneration paid to “covered employee” under section 
162(m) (new tax law) 
 
The IRS today released an advance version of Notice 2018-68 as initial guidance on 
the application of section 162(m)—as amended by the new U.S. tax law (Pub. L. No. 
115-97, enacted December 22, 2017)—concerning the allowable deduction for 
remuneration paid by any publicly held corporation with respect to a “covered 
employee.” 
 
Notice 2018-68 [PDF 79 KB] provides guidance with respect the amendments made 
to section 162(m) and provides a transition rule applicable to certain outstanding 
arrangements (referred to as the “grandfather rule”). 
  
Background 
 
Section 162(m) disallows the deduction by any publicly held corporation for applicable 
employee remuneration paid to any covered employee to the extent that such 
remuneration for the tax year exceeds $1 million. The new tax law expanded the 
scope and repealed exceptions to the section 162(m) deduction limitation of $1 
million.  
 
The new law’s provisions expanded the definition of “covered employee” to include the 
principal executive office, principle financial officer, and the top three other highest-
paid officers. Once an employee is treated as a covered employee, the individual 
retains that status for all future years, including with respect to payments made after 
retirement, death, etc. The new law expanded the definition of “publicly held 
corporation” to include all domestic publicly traded corporations and certain publicly 
trade foreign companies. 
 

https://www.irs.gov/pub/irs-drop/n-18-68.pdf
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The new law provided a transition rule for the section 162(m) changes. The new 
provisions do not apply to any remuneration paid under a written, binding contract in 
effect on November 2, 2017, which was not materially modified on or after that date. 
 
Notice 2018-68 
 
According to today’s release, stakeholders requested initial guidance on certain 
aspects of the amendments made to section 162(m)—in particular on the amended 
rules for identifying covered employees and the operation of the grandfather rule, 
including when a contract will be considered materially modified so that it is no longer 
grandfathered. Notice 2018-68 addresses these limited issues.  
 
Notice 2018-68 also examines the term “written binding contract” for purposes of 
grandfathering. Remuneration is grandfathered if it is payable under a written binding 
contract that was in effect on November 2, 2017, and not materially modified after that 
date, only to the extent the corporation is obligated under applicable law (such as 
state contract law) to pay the remuneration under the contract if the employee 
performs services or satisfies the vesting conditions.  Further, a “material modification” 
occurs when the contract is amended to increase the amount of compensation 
payable to the employee. Several examples are provided to illustrate these measures, 
including examples addressing contract renewals. 
 
Notice 2018-68 provides that the covered employees who are the three highest 
compensated executive officers for the tax year (other than the principal executive 
officer (PEO) or principal financial officer (PFO) or an individual acting in that capacity) 
are determined regardless of whether the executive officer is serving at the end of the 
publicly held corporation’s tax year and regardless of whether the executive officer’s 
compensation is subject to disclosure for the last completed fiscal year under 
applicable rules of the U.S. Securities and Exchange Commission (SEC). The IRS 
notice provides examples to illustrate how the covered employee rules are to apply. 
Based on the examples provided in the notice, the three highest executive officers 
could be individuals who for various reasons are not on the SEC disclosure, but are 
still one of the three highest compensated executive officers during the year.  
 
The IRS and Treasury have requested comments on the application of the SEC 
disclosure rules to determine the three most highly compensated executive officers for 
a tax year that does not end on the same date as the last completed fiscal year.  
 
Lastly, Notice 2018-68 states that the IRS and Treasury Department expect to issue 
further guidance on the amendments to section 162(m) in the form of proposed 
regulations that would incorporate the guidance provided today by Notice 2018-68. 
Comments are requested on additional issues on a variety of section 162(m) issues 
that will be addressed in future guidance. Comments may be submitted through 
November 9, 2018. 
 
The information contained in TaxNewsFlash is not intended to be "written advice concerning one or more Federal tax matters" 
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230, as the content of this document is issued 
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information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be 
accurate in the future. Applicability of the information to specific situations should be determined through consultation with your 
tax adviser. 

KPMG International is a Swiss cooperative that serves as a coordinating entity for a network of independent member firms. 
KPMG International provides no audit or other client services. Such services are provided solely by member firms in their 
respective geographic areas. KPMG International and its member firms are legally distinct and separate entities. They are not 
and nothing contained herein shall be construed to place these entities in the relationship of parents, subsidiaries, agents, 
partners, or joint venturers. No member firm has any authority (actual, apparent, implied or otherwise) to obligate or bind KPMG 
International or any member firm in any manner whatsoever. 

Direct comments, including requests for subscriptions, to Washington National Tax. For more information, contact KPMG’s 
Federal Tax Legislative and Regulatory Services Group at + 1 202.533.4366, 1801 K Street NW, Washington, DC 20006-1301.  

To unsubscribe from TaxNewsFlash-United States, reply to Washington National Tax. 

Privacy | Legal 

 

mailto:US-KPMGWNT@kpmg.com?subject=Comments%20and%20requests
mailto:US-KPMGWNT@kpmg.com?subject=Unsubscribe:%20TaxNewsFlash
https://home.kpmg.com/us/en/home/misc/privacy.html
https://home.kpmg.com/us/en/home/misc/legal.html

	TaxNewsFlash

