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1.  Safety and soundness 
1.1 Federal agencies release guidance on swap margin 

rule 
On February 23, 2017, the Federal Reserve Board (Federal 
Reserve) and the Office of the Comptroller of the Currency (OCC) 
each issued supervisory guidance on initial examinations for 
compliance with the agencies’ swap margin rule, which 
established minimum initial and variation margin requirements  
for non-cleared swaps and non-cleared security-based swaps. 
The guidance states that examiners should give priority to 
compliance efforts based on the size and risk of each 
counterparty. Covered swaps entities are expected to comply 
with the rule by the March 1, 2017 deadline for counterparties 
that present significant credit and market risk exposures and by 
September 1, 2017 for counterparties that do not present 
significant credit and market risks. 

In the guidance, “covered swaps entities” are defined as swap 
dealers registered with the Commodity Futures Trading 
Commission (CFTC) for which the agencies are the prudential 
regulator. 

The regulators will consider the covered swap entity’s 
compliance systems and program during these initial evaluations. 
A covered swap entity is expected to have governance processes 
that assess and manage its current and potential credit exposure 
to non-cleared swap counterparties and its exposure to other 
market risks arising from these transactions. Regulators will also 
consider the covered swap entity’s implementation plan and staff 
training program on how to handle problems in implementation. 

The agencies’ swap margin rule is an interagency final rule 
published by the Federal Reserve, the OCC, the Farm Credit 
Administration (FCA), the Federal Deposit Insurance Corporation 
(FDIC), and the Federal Housing Finance Agency (FHFA) in 
November 2015.  The FCA, FDIC, and FHFA currently have no 
covered swap entities under their supervision.  

[Federal Reserve Press Statement]  [SR 17-3]  

[OCC Press Statement]  [OCC Bulletin 2017-12] 

[FDIC Press Statement] 

1.2 Federal Reserve Board revises Regulation I asset-size 
threshold 

On February 22, 2017, the Federal Reserve Board (Federal 
Reserve) published a final rule under the Fixing America’s Surface 
Transportation Act (FAST Act) amending Regulation I to apply an 
inflation adjustment to the dividend rate that member banks with 
more than $10 billion in total consolidated assets earn on their 
Federal Reserve Bank (Reserve Bank) stock. The rule increases 

the total consolidated asset threshold from $10 billion to $10.122 
billion through December 31, 2017 based on the change in the 
Gross Domestic Product Price Index as of September 29, 2016. 
The FAST Act requires that the Federal Reserve to adjust the 
total consolidated asset threshold annually to reflect the change 
in the Gross Domestic Product Price Index published by the 
Bureau of Economic Analysis. This final rule will be effective 30 
days from the date of publication in the Federal Register.   

[Press Statement]  [Final Rule] 

1.3 OFR publishes research on central counterparty 
resilience 

On February 22, 2017, the Office of Financial Research (OFR) 
published a research brief entitled “Measuring System wide 
Resilience of Central Counterparties,” which proposes a 
framework that would leverage existing individual central 
counterparty (CCP) stress test results to create a system wide 
stress test across the United States. The research brief suggests 
the following three changes to the current stress tests 
methodology to facilitate evaluating simultaneously the stress 
tests on clearing members and CCPs across markets:  

— Generate a large number of scenarios using a factor 
analysis technique;  

— Use stress test results reported by CCPs to calculate 
profit and loss for a member’s portfolio for each 
scenario; and  

— Use a structural default model to determine defaults 
consistent with the stress scenarios. 

The authors suggest this information is currently available but 
requires collaboration between the Commodity Futures Trading 
Commission, the Securities and Exchange Commission, and the 
Federal Reserve Board.   

The research further suggests the proposed framework could be 
used as a “reverse stress test,” as it would help to identify 
conditions that would lead to the largest system wide losses and 
focus supervisory attention.   

[Research Brief] 

1.4 OFR publishes working paper on margin requirements 
On February 21, 2017, the Office of Financial Research (OFR) 
published Working Paper 17-01 entitled “Persistence and 
Procyclicality in Margin Requirements,” which discusses how 
“risk sensitive margin requirements” that are low in periods of 
low volatility and high during turbulent times can have a 
destabilizing effect on financial markets. Risk sensitive margin 

https://www.federalreserve.gov/newsevents/press/bcreg/20170223a.htm
https://www.federalreserve.gov/bankinforeg/srletters/sr1703.pdf
https://occ.gov/news-issuances/news-releases/2017/nr-ia-2017-21.html
https://www.occ.gov/news-issuances/bulletins/2017/bulletin-2017-12.html
https://fdic.gov/news/news/press/2017/pr17013.html
https://www.federalreserve.gov/newsevents/press/bcreg/20170222a.htm
https://www.federalreserve.gov/newsevents/press/bcreg/bcreg20170222a1.pdf
https://www.financialresearch.gov/briefs/files/OFRBr_2017_03_CCP-Stress-Testing.pdf


© 2017 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated 
with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved. NDPPS 592774 

Americas FS Regulatory Center of Excellence 
Week ended February 24, 2017 

The Washington Report 2 
 
 

requirements are “procyclical,” as increased volatility correlated 
with other indicators of market stress requires firms to post 
additional collateral when it becomes most difficult to raise cash 
or other liquid assets. This could amplify market shocks. The OFR 
paper suggests the use of “through the cycle” margin levels that 
are less sensitive to market conditions and less prone to spike 
during times of market stress. The paper evaluates the level of 
margin requirements needed to avoid procyclicality and examines 
specific rules for limiting procyclicality.  

[Working Paper 17-01] 

1.5 BIS issues FAQs on Basel III’s Net Stable Funding 
Ratio 

On February 24, 2017, the Basel Committee on Banking 
Supervision (BCBS) issued its second set of frequently asked 

questions (FAQs) and answers on the Basel III Net Stable 
Funding Ratio (NSFR).  This new document contains an updated 
set of FAQs, which includes the new FAQs as well as the first 
set of FAQs published in July 2016. The FAQs are grouped 
according to the following themes: definitions, repo/secured 
lending, derivatives, and maturity.  

[Frequently asked questions] 

 

 

2. Enterprise and consumer compliance 
2.1 Enforcement actions 
The Federal Trade Commission (FTC) announced the following 
enforcement actions in the past week:    

— The FTC announced that it had reached a settlement with 
one of the defendants in a direct mail prize scheme.  The 
defendant agreed to a penalty of $800,000, bans from 
misrepresenting any good or service, including the 
misrepresentations alleged in the FTC’s complaint, and bars 
against selling or otherwise benefitting from consumers’ 
personal information. The penalty will be partially suspended 
when the defendant pays $1,400. The full judgment will 
become due immediately if the defendant is found to have 
misrepresented his financial condition. 

— The FTC announced that it had reached a settlement with 
the last defendant in a mortgage relief scam identified by the 

FTC in 2014 as part of its Operation Mis-modification.  The 
stipulated order requires the defendant to pay $1.7 million 
and to be banned from the mortgage or debt relief business. 
The defendant and others involved in the scheme, were 
charged with falsely claiming that they could lower 
consumers’ mortgage payments and interest rates as well as 
prevent foreclosure. They also pretended to be affiliated with 
a government agency and illegally charged advance fees. 
The penalty was partially suspended and the defendant must 
pay approximately $105,000, the amount of money received 
from the illegal activity, however, the full judgment will 
become due immediately if the defendant is found to have 
misrepresented his financial condition. 

 

3. Capital markets and investment 
management 

3.1 Federal agencies release guidance on swap margin 
rule 

On February 23, 2017, the Federal Reserve Board (Federal 
Reserve) and the Office of the Comptroller of the Currency 
(OCC) each issued supervisory guidance on initial 

examinations for compliance with the agencies’ swap margin 
rule, which established minimum initial and variation margin 
requirements  for non-cleared swaps and non-cleared security-
based swaps. The guidance states that examiners should give 
priority to compliance efforts based on the size and risk of 

https://www.financialresearch.gov/working-papers/files/OFRwp-2017-01_Persistence-and-Procyclicality-in-Margin-Requirements.pdf
https://www.bis.org/bcbs/publ/d396.pdf
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each counterparty. Covered swaps entities are expected to 
comply with the rule by the March 1, 2017 deadline for 
counterparties that present significant credit and market risk 
exposures and by September 1, 2017 for counterparties that 
do not present significant credit and market risks. 

In the guidance, “covered swaps entities” are defined as 
swap dealers registered with the Commodity Futures Trading 
Commission (CFTC) for which the agencies are the prudential 
regulator. 

The regulators will consider the covered swap entity’s 
compliance systems and program during these initial 
evaluations. A covered swap entity is expected to have 
governance processes that assess and manage its current and 
potential credit exposure to non-cleared swap counterparties 
and its exposure to other market risks arising from these 
transactions. Regulators will also consider the covered swap 
entity’s implementation plan and staff training program on how 
to handle problems in implementation. 

The agencies’ swap margin rule is an interagency final rule 
published by the Federal Reserve, the OCC, the Farm Credit 
Administration (FCA), the Federal Deposit Insurance 
Corporation (FDIC), and the Federal Housing Finance Agency 
(FHFA) in November 2015.  The FCA, FDIC, and FHFA 
currently have no covered swap entities under their 
supervision.  

[Federal Reserve Press Statement]  [SR 17-3]  

[OCC Press Statement]  [OCC Bulletin 2017-12] 

[FDIC Press Statement] 

This item has also been covered under the Safety and 
Soundness section above.  

3.2 IOSCO acknowledges challenges in variation 
margin implementation 

The Board of the International Organization of Securities 
Commissions (IOSCO) acknowledged in a February 23, 2017 
statement that some market participants face challenges in 
complying with the variation margin requirements by the 
March 1, 2017 deadline in accordance with minimum 
standards established by the IOSCO and the Basel Committee 
on Banking Supervision (BCBS). Among other things, the 
IOSCO reports that market participants face difficulty in 
completing the necessary credit support documentation and 
operational processes to settle variation margin in accordance 
with the requirements. The IOSCO, however, reaffirmed its 
commitment to implementing the margin requirements by 
March 1, 2017 and encouraged market participants to consider 
taking appropriate measures to ensure fair and orderly markets 
during the introduction and application of these requirements.  

[Press Statement] 

3.3 SEC staff issues guidance on robo-advisers 
On February 23, 2017, the Securities and Exchange 
Commission (SEC) issued guidance on the use of robo-
advisers, which are typically registered investment advisers 
that use computer algorithms to provide online investment 
advisory services. The SEC’s Division of Investment 
Management issued the guidance for investment advisers 
with suggestions for meeting the disclosure, suitability, and 
compliance obligations under the Investment Advisers Act of 
1940 (Advisers Act). Suggestions in each of these areas 
broadly include the following:  

— Disclosures: The guidance provides suggestions on 
disclosures to clients, including details with respect to the 
business model, its algorithmic functions along with the 
limitations and assumptions used to manage client 
accounts, and an explanation of the degree of human 
involvement in the entire process.  

— Suitability of advice: In determining that investment advice 
is suitable for a client, the adviser must ensure that the 
questionnaires that are used to gather client data are 
sufficiently clear and comprehensive enough to enable the 
robo-advisers make the relevant decisions. An adviser 
should also consider providing commentary as to why it 
believes a particular portfolio is suitable for an investor. 

— Compliance: The investment adviser should develop a 
compliance program that is in accordance with the 
Advisers Act and consider whether to adopt and 
implement written policies and procedures that address 
the development and testing of algorithmic code. 

The SEC’s Office of Investor Education and Advocacy has also 
issued an Investor Bulletin that provides investors with the 
information they may need to make informed decisions if they 
consider using robo-advisers. This includes the amount of 
human interaction, the information the robo-adviser uses to 
create a recommendation, its approach to investing, the fees 
and costs it will charge, and how to find more information 
about the adviser.  

[SEC Press Statement]  [SEC Guidance] [SEC Investor Bulletin] 

3.4 SEC publishes guidance around inadvertent 
custody 

On February 21, 2017, the staff of the Securities and 
Exchange Commission’s (SEC) Division of Investment 
Management issued guidance warning that an investment 
adviser may inadvertently have custody of client funds or 
securities as a result of a separate custodial agreement 
entered into between its advisory client and a qualified 
custodian. Custody depends on whether the adviser is 
permitted to “withdraw” client funds or securities, and the 
SEC staff included in its definition of “custody” when the 
custodial agreement enables the adviser to withdraw, or 

https://www.federalreserve.gov/newsevents/press/bcreg/20170223a.htm
https://www.federalreserve.gov/bankinforeg/srletters/sr1703.pdf
https://occ.gov/news-issuances/news-releases/2017/nr-ia-2017-21.html
https://www.occ.gov/news-issuances/bulletins/2017/bulletin-2017-12.html
https://fdic.gov/news/news/press/2017/pr17013.html
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD556.pdf
https://www.sec.gov/news/pressrelease/2017-52.html
https://www.sec.gov/investment/im-guidance-2017-02.pdf
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-bulletin-robo-advisers
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transfer, client funds or securities. Certain custodial 
agreements may grant an adviser broader access to funds and 
securities than the adviser’s own agreement with the client 
contemplates. Examples of such agreements include:  

— A custodial agreement that grants the client’s adviser the 
right to “receive money, securities, and property of every 
kind and dispose of same”; 

— A custodial agreement under which a custodian may rely 
on the adviser’s instruction alone without client 
instruction; and 

— A custodial agreement that authorizes the client’s adviser 
to instruct the custodians to disburse cash from the 
client’s cash account for any purpose. 

The guidance states that custodial agreements could confer 
advisers with custody they otherwise did not intend to have. 
The guidance cautions advisers to be aware of this possibility 
and take steps to ensure compliance with the custody rule. 
Additionally, the guidance suggests that one way for an 
adviser to avoid such inadvertent custody would be to draft a 
letter addressed to the custodian that limits the adviser’s 
authority to “delivery versus payment,” and to have the client 
and custodian provide written consent to acknowledge the 
new arrangement.  

[SEC Guidance Update] 

The SEC also modified Question II.4 in its Frequently Asked 
Questions on the Custody Rule to address whether an adviser 
has custody if it has authority to transfer client funds or 
securities between two or more client accounts whether with 
the same custodian or different custodians. The SEC staff’s 
view is that this authority to transfer client assets between 
client accounts does not constitute custody.  

[SEC FAQ] 

3.5 OFR publishes research on central counterparty 
resilience 

On February 22, 2017, the Office of Financial Research (OFR) 
published a research brief entitled “Measuring System wide 
Resilience of Central Counterparties,” which proposes a 
framework that would leverage existing individual central 
counterparty (CCP) stress test results to create a system wide 
stress test across the United States. The research brief 
suggests the following three changes to the current stress 

tests methodology to facilitate evaluating simultaneously 
stress tests on clearing members and CCPs across markets:  

— Generate a large number of scenarios using a factor 
analysis technique;  

— Use stress test results reported by CCPs to calculate 
profit and loss for a member’s portfolio for each 
scenario; and  

— Use a structural default model to determine defaults 
consistent with the stress scenarios. 

The authors suggest this information is currently available but 
requires collaboration between the Commodity Futures 
Trading Commission, the Securities and Exchange 
Commission and the Federal Reserve Board.   

The research further suggests the proposed framework could 
be used as a “reverse stress test,” as it would help to identify 
conditions that would lead to the largest system wide losses 
and focus supervisory attention.   

[Research Brief] 

This item has also been covered under the Safety and 
Soundness section above.  

3.6 Enforcement actions 
The Financial Industry Regulatory Authority (FINRA) announced 
the following enforcement actions in the past week:  

— Without admitting or denying the charges, an introducing 
firm agreed to pay approximately $3.4 million in restitution 
to a customer that paid excessive sales charges on 
purchases of non-traded Real Estate Investment Trusts 
(REITs) and Business Development Companies (BDCs). 
The investment firm will also pay $750,000 in penalties for 
failing to supervise the sale of these securities. FINRA 
found that supervisory failures allowed the firm’s 
representative to misrepresent that neither the firm nor 
the representative would receive commissions associated 
with the sale of the non-traded REITs and BDCs. FINRA 
also found that the firm failed to identify purchases 
eligible for volume discounts and failed to maintain 
adequate supervision for compliance with securities laws 
and FINRA rules.  

 

 

 

 

https://www.sec.gov/investment/im-guidance-2017-01.pdf
https://www.sec.gov/divisions/investment/custody_faq_030510.htm#II.4
https://www.financialresearch.gov/briefs/files/OFRBr_2017_03_CCP-Stress-Testing.pdf
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4. New administration updates
4.1 President Trump implements further regulatory 

reform efforts 
President Trump signed an executive order on February 24, 2017 
that requires the head of each federal agency to designate a 
Regulatory Reform Officer (RRO) to oversee the implementation 
of regulatory reform initiatives and policies. Each agency must 
also establish a Regulatory Reform Task Force to evaluate 
existing regulations and recommend repeal, replacement, or 
modification of regulations that inhibit the administration’s pro-
growth policies.  

The Office of Management and Budget is required to issue 
guidance within 60 days regarding implementation for agencies 
covered by section 901(b)(1) of title 31, United States Code.  The 
guidance “may also address how agencies not otherwise 
covered under this subsection should be held accountable for 
compliance with this order.”   

[Executive order February 24, 2017]  

 

  

https://www.whitehouse.gov/the-press-office/2017/02/24/presidential-executive-order-enforcing-regulatory-reform-agenda
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