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Speed read 
The OECD secretary-general recently shared his view that BEPS  
2.0 is now no t e xpected t o come into f orce in 2023 as o riginally  
anticipated. Shortly thereafer the UK a nnounced a d  elay to p illar tw o  
implementation, and EU me mber s tates again failed t o r each p olitical   
consensus on the EU Dir ective to im plement pillar tw o. Te G eneral   
Court has u pheld the E uropean Commission’s ruling that the UK  
CFC FinCo exemption as it stood prior to 1 January 2019 constituted         
illegal state aid. The European Commission has issued a proposal for     
a new debt-equity bias reduction allowance Directive. In a lively     
session  in the European Parliament, key ‘fit for 55’ measures failed to     
pass, delaying key EU climate change reforms indefinitel   y. Finally, a  
victory  by the Labor party in the Australian federal election has set the    
stage for tax reforms to introduce country-by-country reporting and     
pave  the way for Australian implementation of pillar two.    
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BEPS 2.0: cracks in the pillars? 

At the end of May, several media outlets reported
comments made by the OECD Secretary-General,  

Mathias Cormann, at the World Economic Forum at Davos  
in Switzerland to the efect that the BEPS 2.0 deal is now not  
expected to come into force in 2023 as originally anticipated. 

Speaking at a panel discussion, Mr Cormann explained  
to the audience that the OECD had deliberately set a very  
optimistic timeline for implementation of pillar one and  
pillar two. Whilst he acknowledged that this tactic had helped  
to keep momentum going, he said he suspected that practical  
implementation of the rules will likely be from 2024 onwards. 

On 14 June, the UK became the latest country to  
announce a delay to the implementation of pillar two. In  
response to feedback during the recent public consultation,   
the UK legislation will now frst apply to accounting periods  
beginning on or afer 31 December 2023. It was originally  
anticipated that the income inclusion rule would apply from  
1 April 2023 and the undertaxed profts rule and domestic  
minimum tax from 1 April 2024. Te delay recognises the  
impact of an early implementation on the UK competitive  
position and that certain policy and implementation  
aspects are still to be finalised within the OECD. The  
UK’s announcement refects the ongoing challenges of   
implementing pillar two.

In the US, reform to align US tax rules with pillar two has  
yet to be approved by Congress. With democratic majorities  
in the House and Senate remaining razor thin, this will by no  
means be an easy process, and one made more challenging  
given the short time before the US midterm elections in  
November 2022.  

At the latest meeting of the Economic and Financial  
Afairs Council of the EU (ECOFIN Council) on 
17 June 2022, EU member states again failed to reach political  

consensus on the EU Directive to implement pillar two (‘the  
Directive’). Member state unanimity is required to pass the  
Directive and, despite Poland fnally giving its support to the  
text, Hungary changed its position and withdrew its previous  
agreement.  

The proposed text of the Directive already factors 
in a delay in implementation of pillar two until  
31 December 2023, with an option for further deferrals for  
certain groups. However, Poland had withheld its support   
because the text did not contain a legally binding link on  
the implementation of both pillar one and pillar two. It has   
since been satisfed by proposed amendments to the text and  
additional steps taken by the European Commission (EC) to   
confrm its full political investment in both pillars.  

However, Hungary has advised it is no longer in a  
position to support the Directive, citing concerns regarding   
the economic consequences of introducing a minimum tax  
given the unfavourable geopolitical situation in the region.   
It also noted the need for further work on substantial and  
procedural questions related to the new rules, and the  
expected delay in the implementation of pillar one. 

If the French presidency of the Council is not able to  
facilitate political agreement on the Directive before the  
end of June 2022, it is likely that this topic will be added to  
the agenda of the frst ECOFIN Council meeting under the  
Czech presidency of the Council on 12 July 2022. 

Readers will be well aware of the twists and turns of the  
BEPS project over the past few months. It is not surprising   
that the ambitious 2023 implementation timeline is slipping,  
and it will be interesting to see if this latest announcement   
from the UK will create a domino efect. 

BEPS 2.0: pillar one consultations 
For pillar one, the OECD is currently progressing through a  
set of ‘building block’ consultations to determine the details   
of the treaty.   

On 27 May, the OECD sought public comments on two   
pillar one consultation documents: Tax certainty framework   
for Amount A and  Tax certainty for issues related to Amount  
A.  These consultations closed on 10 June 2022 and, in line 
with previous pillar one consultations, the OECD will make 
public the responses received in due course. 

General Court decision on the UK CFC regime 
In April 2019, the European Commission (the Commission)  
ruled that the UK controlled foreign company (CFC) fnance   
company (FinCo) regime constituted state aid for the period  
from 1 January 2013 to 31 December 2018 in cases where   
there are UK signifcant people functions in respect of the  
loan. Te UK government and several afected taxpayers   
applied to the European General Court (EGC) for the ruling  
to be annulled. However, on 8 June 2022, the EGC issued its  
judgement dismissing this application in full (UK and ITV plc   
v European Commission   (Cases T-363/19 and T-456/19)).  

The EGC rejected all seven arguments advanced by the  
UK government and taxpayer applicants. The seven points   
are nuanced, and revolve around complex questions of 
EU state aid law, but the central thread running through   
the judgment is that the EGC essentially agreed with the  
Commission that: 
z the central objective of the UK CFC rules is to protect the 

UK tax base by taxing profts arising from UK activities
and assets that have been artifcially diverted from the UK 
to a CFC; 

z by allowing an exemption for non-trade fnance profts 
arising from UK signifcant people functions, the FinCo 
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exemption departed from that central objective of the UK 
CFC rules; and 

z	 it did so in a way that allowed a selective advantage to 
some companies (that was not available to other 
companies in comparable scenarios). 
It remains to be seen if the UK and/or the taxpayer 

 
 

 
 

 

 
 

 
 

 
 

 
 
 

 
 

 
 
 

 
 

 
 

 
 
 
 

 
 

 
 

 
 

  
 

 
 
 

 
 

 
 
 
 
 

  
 

 
 

 
 

 
 

 
 

applicants will appeal the EGC decision to the European 
Court of Justice (ECJ). However, given the sums at stake, 
this seems highly likely. Several other taxpayers have made 
separate annulment applications to the EGC, and it remains 
to be seen to what extent those separate applications will now 
be continued or withdrawn. 

If the EGC decision is appealed, it may be some time 
until the issues are conclusively determined by the ECJ. In 
the interim, HMRC will remain obliged to continue to take 
steps to recover any unlawful state aid from UK taxpayers for 
pre-1 January 2019 periods, using specifc statutory powers 
introduced for this purpose. 

European Commission: DEBRA proposal 
On 11 May 2022 the Commission issued a proposal for a new 
debt-equity bias reduction allowance (DEBRA) Directive 
that, subject to certain conditions, would provide for a tax 
deduction in respect of increases in equity in a given tax year. 

In general, tax systems in the EU allow for the deduction 
of interest payments on debt when calculating corporate 
income tax, while costs related to equity fnancing, such as 
dividends, are mostly non-tax deductible. Te Commission 
has noted that this unequal tax treatment of fnancing costs 
creates a bias in investment decisions towards debt fnancing, 
hampering efficient capital market financing.

The Directive would apply to all undertakings that are 
subject to corporate income tax in an EU Member State, 
including EU permanent establishments of non-EU entities. 
An exclusion would apply for certain fnancial undertakings, 
such as alternative investment funds or credit institutions, to 
account for their special features which require a specifc tax 
treatment. 

The Directive provides for an allowance on equity, 
calculated by multiplying the allowance base (i.e. the increase 
in net equity in one year) with a notional interest rate which 
would be calculated based on the 10-year risk-free interest 
rate for the relevant currency, increased by a specified risk 
premium. The deduction of the allowance would be limited 
to 30 percent of the taxpayer’s earnings before interest, tax, 
depreciation and amortisation (EBITDA), and would be 
available for 10 years (which is seen by the Commission as 
being approximately the typical maturity of debt). Unused 
allowances can be carried forward in certain situations. 

Further qualifying increases in equity would trigger a 
new allowance also deductible in the year incurred and the 
following nine years. A decrease in equity in a tax year where 
the taxpayer has been subject to an allowance would result in 
some clawback (again over ten years) unless the taxpayer can 
show the decrease relates exclusively to losses incurred or to a 
legal obligation. The Directive provides for specific anti-
abuse measures to target arrangements put in place to 
artificially benefit from the allowance on equity.

In order to further level up the asymmetry between 
debt and equity, the Directive would also introduce a new 
restriction of 15% on the deductibility of excess borrowing 
costs (i.e. interest paid minus interest received).

The Commission proposes that member states should 
transpose the rules into domestic law by 31 December 2023 
and the provisions of the Directive should apply as of 
1 January 2024.

The successful adoption of the Directive will depend on  

 
 

 
 

 
 
 

 

 
 

 
 
 
 

 
 
 

 
 

 
 

 
 

 

 
 
 

 
 

 

 
 

 
 

several factors. Firstly, member state views on the impact of 
DEBRA on their economies and national budgets. Secondly, 
it remains to be seen whether the six member states that 
already provide for an allowance on equity funding in 
national law (Belgium, Cyprus, Italy, Malta, Poland and 
Portugal) would agree to the proposal and to changing their 
current tax rules, which difer signifcantly in terms of policy 
design. 

EU ‘ft for 55’ proposals 
In what was reported to be a lively session on 8 June 2022, the 
European Parliament (Te Parliament) failed to agree several 
key ‘fit for 55’ climate change proposals.

This package is a broad set of proposals to revise and 
update EU legislation and to put in place new initiatives
to help meet the EU ‘Green Deal’ ambition to reduce net 
greenhouse gas emissions by at least 55% by 2030.

On 8 June, the Parliament was set to vote on proposals 
related to three ‘ft for 55’ initiatives: reform of the existing 
EU emissions trading system (ETS), creating a social climate 
fund, and establishing an EU carbon border adjustment 
mechanism (CBAM). 

The ETS proposal was surprisingly rejected by 340 votes 
against, 265 votes in favour and 34 abstentions. Tis had a 
domino efect and the fnal votes on the social climate fund 
and CBAM measures did not go ahead as MEPs consider the 
three proposals too interlinked to be voted on separately.

It has been reported that the result was due to last-minute 
political disagreements over the contents of the proposals. 
The Parliament agreed to refer the three measures back to 
Committee level. Te hope is that a compromise can be 
reached, and new proposals put before Te Parliament to 
vote on at an unspecifed future date. 

Australian Election: outlook for tax 
On 21 May 2022, the Labor Party won the Australian 2022 
federal election. Te campaign involved very little debate 
on tax reform, but new measures targeting multinational 
enterprises (MNEs) are expected as follows: 

	  
 

 
 

	  
 

	  
 

 

	  
 
 

 

z The introduction of public country-by-country reporting. 
The Labor Party has also indicated that it will introduce 
mandatory reporting of dealings with tax haven 
jurisdictions and establish a public beneficial ownership 
register of Australian companies. 

z The adoption of the OECD’s BEPS 2.0 proposals for 
reform of the international business tax system, including 
a global minimum tax of 15%. 

z Modification of the ‘safe harbor’ rules for debt deductions 
to 30% of EBITDA, to align with OECD 
recommendations in its 2015 BEPS Action 4 report on 
limitation on interest deductions. 

z Denial of deductions for royalty payments to recipients in 
low-tax jurisdictions from 1 July 2023, in an effort to stop 
MNEs from ‘treaty shopping’ by holding their intellectual 
property in a jurisdiction that has a double taxation 
agreement with Australia.
It will be interesting to see if these measures come to  

fruition and, if so, how they are structured; for example, the 
denial of deductions for royalty payments proposals will have  
to be designed in such a way as to co-exist with the BEPS 2.0 
pillar two rules.  n   
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