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Briefng 

International review for March 

Speed read 
On 14 March 2022 the OECD released its much-anticipated 
commentary on the BEPS pillar two model rules. Countries  
continue to plan their response to the global minimum tax regime 
under pillar two, with Singapore and Hong Kong announcing  
the introduction of domestic top-up tax regimes. As part of its 
broader tax review, Guernsey will commission independent  
analysis of its corporation tax regime, which will take into 
account developments on the global minimum tax rate. Work on  
BEPS pillar one continues, with the OECD launching and closing 
two public consultations within short timeframes. Te timing and  
content of further ‘rolling consultations’ on pillar one remains 
uncertain. Australia has introduced a Bill for a new patent box  
regime for medical innovations. At the time of writing, the 
misuse of shell entities for tax purposes (ATAD 3) consultation  
response deadline is fast approaching, and potentially afected 
groups will be closely monitoring developments in this area. Te  
EU council has updated its list of non-cooperative jurisdictions 
for tax purposes, whilst the OECD published its latest batch of  
transfer pricing country profles. Finally, Poland and Estonia have 
introduced tax reliefs for support provided to Ukraine. 
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Pillar two developments

On 14 March 2022, the OECD released its commentary
on the pillar two model rules for a 15% global minimum  

tax.  Te Commentary is key to helping MNEs understand 
and assess the impact of the pillar two model rules that were  
published in December 2021. With 228 pages of commentary 
and a further 49 pages of ‘illustrative examples’ it will not be a  
quick or simple exercise for MNEs to assess the impact of the 
guidance on their businesses. Expect to hear more on this in  
the coming weeks and months.

In the meantime, jurisdictions are continuing to pave  
the way for the implementation of the pillar two rules. 

Singapore 
Singapore’s Budget, presented on 18 February 2022,  
announced that the government is exploring a top-up-tax 
called a ‘minimum efective tax rate regime’ in response to  
pillar two. Te minimum efective tax rate regime would 
apply to MNE groups in Singapore with annual revenues  
of at least €750m in consolidated fnancial statements of  
the ultimate parent entity and would operate to top up the  
group’s efective tax rate in Singapore to 15%. 

Hong Kong 
Hong Kong’s Budget on 24 February 2022 did not  
introduce any new taxes, but government plans were 
announced to introduce a bill in 2022 to implement the  
pillar two rules. It has been confrmed that this will include  

the introduction of a domestic minimum top-up tax for  
MNEs from the year of assessment 2024/25. 

Guernsey 
Te Policy & Resources Committee of the Guernsey 
government (‘the Committee’) announced it will examine 
the issue of corporate taxation as part of its broader review  
of the territory’s tax system (‘the tax review’) to address a 
forecast tax shortfall of £85m per year.  

Te corporation tax rate in Guernsey is currently 0% 
and the Committee’s working assumption is that £10m  
could be raised from corporate taxes, although no detail 
has been provided for the basis of this estimate. Te  
Committee intends to commission additional independent 
analysis to further consider corporate tax options and is  
presently defning the terms for this work. 

Te Committee has stated the corporate tax review  
will be ‘subject to the ongoing discussions taking place 
internationally on corporate tax rates’ of which Guernsey,  
an IF member, is ‘actively engaged’. 

Tese developments are indicative of a growing trend of  
IF members reviewing domestic corporation tax regimes in 
light of pillar two, and they follow similar announcements  
in recent months made by the UAE, Ireland, Spain, Cyprus 
and Switzerland.  

A global minimum tax will result in revenues 
potentially being exported to other countries if an in-scope  
business does not pay enough tax in-country. We can 
therefore expect to see many more countries follow suit in 
the coming months to protect domestic tax revenues. 

Pillar one public consultations 
Te OECD has published the responses to its public 
consultation on the nexus and revenue sourcing rules  
in relation to amount A of pillar one, which closed on 
18 February 2022. According to the OECD, the key  
themes emerging from respondents are requests for more 
simplicity and certainty in the design of the rules. In  
particular, concerns have been raised that the proposed 
granular ‘transaction-by-transaction’ approach is complex  
and potentially unworkable. Businesses also expressed 
concern about the subjectivity of ‘reasonableness’ tests in  
the draf rules and representations have been made for an 
advance clearance process on the application of the rules to  
provide taxpayers with more certainty. 

As part of its ‘rolling consultation’ approach to  
pillar one, the OECD launched another consultation 
on 18 February 2022 on the model rules for tax base  
determinations under amount A. Te defnition of tax   
base is another important building block of amount A:  
this is what will be used to determine the amount that   
may be subject to reallocation of taxing rights under   
pillar one.

As with the nexus and revenue-sourcing consultation,  
the tax base rules are a ‘working version,’ and do not yet 
refect the Inclusive Framework’s (IFs) consensus on their 
substance. Te responses to the consultation will assist the  
IF members in further refning the rules before fnalisation.

Te tax base consultation closed on 4 March 2022 and  
at the time of writing the responses are still being analysed 
by the OECD. 

Te OECD has not released a timetable for further 
pillar one public consultations. Tis lack of clarity, as well 
as the short response deadlines the OECD has set for these 
consultations, means that businesses should carefully 
monitor OECD pillar one announcements in the coming 
months. 
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Australia: proposal for ‘patent box’ regime 
On 10 February 2022, the Australian Federal Government 
introduced the Treasury Laws Amendment (Tax  
Concession for Australian Medical Innovations) Bill 
2022 into the House of Representatives. 

Te Bill’s objective is to stimulate business innovation 
in the feld of therapeutic substances and devices by  
allowing profts attributable to eligible patents to be 
subject to a reduced corporate income tax rate of 17%  
from 1 July 2022.

To be eligible, the patent must relate to a  
pharmaceutical substance, or to an invention that  
must constitute, form part of, or be incorporated into   
a therapeutic good included in the Australian register  
of therapeutic goods (ARTG). However, this does not  
mean that only income from Australian registered patents 
could be included in the patent box. Income derived from  
a U.S. utility patent or from a patent granted under the 
European patent convention, for example, could also be  
included in the patent box, provided the patent relates to a 
substance or invention that is included in a good listed in  
the ARTG. 

Only some types of patents would be eligible, and the  
Bill would only apply to patents granted or issued afer 
11 May 2021 and income derived from 1 July 2022. Tus,  
businesses with eligible patents would need to have 
processes in place to track pre- and post-patent revenue 
from July 2022 onwards. 

With very little parliamentary ‘sitting time’ remaining 
before an expected May 2022 federal election, businesses  
in the medical innovation sector will hope the Senate 
passes the bill at the end of March 2022, or that the bill is a  
priority for re-introduction post-election. 

ATAD 3 
With the misuse of shell entities for tax purposes (referred  
to as ‘ATAD 3’) consultation closing on 14 March 2022, 
many stakeholders are requesting greater clarity on the  
rules and the exemptions available prior to adoption of 
the directive. Te fnal wording of the directive and any  
guidance will be crucial in determining which companies 
are afected by the rules. 

As a reminder, the proposed ATAD 3 directive is aimed 
at EU resident holding companies which claim benefts  
under double tax treaties and other EU directives but lack  
minimum economic substance.  

Te proposal indicates that the new rules should be 
transposed into domestic law  by EU member states by  
30 June 2023. It should be noted, however, that this is  
not a fxed deadline and will depend on the proposed  
directive being unanimously adopted by EU member 
states. If it is adopted, although it is proposed to take  
efect from 1 January 2024, certain criteria are based on 
the income and activities of a company in the preceding  
two years. As such, a company’s position in the period 
from 1 January 2022 onwards could be relevant to the  
application of the rules. Terefore, consideration should 
be given to these new rules and their application to M&A  
transactions undertaken from 1 January 2022, as well as 
entities within current holding platforms and acquisition  
structures. 

Whilst non-EU entities are not within scope of the 
proposed directive, the EU plans to release additional  
proposals to tackle non-EU shell entities. Tese may apply 
in addition to anti-abuse rules that currently exist in many  
EU member states. It is also likely that anti-abuse rules 
in many EU member states would allow tax authorities  

to challenge non-EU companies that do not meet the 
minimum standards of ATAD 3. Businesses who may be  
afected should monitor these developments closely.  

EU: updates to list of non-cooperative jurisdictions 
On 24 February 2022, the Council of the EU 
adopted conclusions for a revised EU list of non-
cooperative jurisdictions for tax purposes.  

Te EU Council agreed to add the Bahamas, Belize, 
Bermuda, the British Virgin Islands, Israel, Monserrat,  
Russia, Tunisia, Turks and Caicos Islands, and Vietnam to  
Annex II of the list (the so-called ‘grey list’ of jurisdictions  
whose commitments to comply with EU standards are 
being monitored). 

With this revision, the grey list includes the following 
25 jurisdictions: Anguilla, Bahamas, Barbados, Belize,  
Bermuda, Botswana, British Virgin Islands, Costa Rica, 
Dominica, Hong Kong, Israel, Jamaica, Jordan, Malaysia,  
Montserrat, North Macedonia, Qatar, Seychelles, Tailand, 
Tunisia, Turkey, Uruguay, Russia, Turks and Caicos  
Islands, and Vietnam. 

No jurisdictions have been added to or removed from  
the list of non-cooperative jurisdictions in Annex I. 

OECD transfer pricing country profles 
On 28 February 2022, the OECD published a further 
tranche of updated transfer pricing (TP) country profles. 

Te OECD has published TP country profles since 
2009, with periodic updates. Tere are currently profles  
for 91 countries, with the most recent publication 
including updated profles for Brazil, Canada, Chile,  
China, Croatia, Dominican Republic, Estonia, Finland, 
Greece, Hungary, Israel, Korea, Liechtenstein, Lithuania,  
Luxembourg, Malta, Panama, Portugal, Slovenia, the 
United Kingdom, Uruguay, and the United States. For the  
frst time, the release also included country profles for 
Honduras, Iceland, Jamaica, Papua New Guinea, Senegal,  
and Ukraine.  

Te TP country profles provide current information  
on key aspects of TP legislation and practice, based 
on questionnaire responses provided by the relevant  
countries. Te information provided is focused on 
countries’ domestic legislation in respect of key TP  
principles, such as the arm’s length principle and transfer 
pricing methods. 

Tax relief for supporting Ukraine 
Finally, Poland has implemented VAT reliefs to be applied  
to ‘free-of-charge’ deliveries of goods or provision of 
services aimed at supporting victims of the armed confict  
in Ukraine for deliveries made between 24 February and 
30 June 2022. Estonia has also announced plans to provide  
Estonian companies with a tax incentive for donating to 
certain organizations supporting Ukraine. n 

For related reading visit www.taxjournal.com 
X	The OECD’s pillar two model rules: what do we know now? 

(J Hare, G Maffni & P Greenfeld, 5.1.22) 
X	Turning theory into practice: implementing pillar two in the UK 

(C Sanger & J Gifford, 20.1.22) 
X	 International accords on tax, but what will happen next? 

(S Edge, 9.12.21) 
X	 ‘Am I a shell?’ The new question facing EU entities 

(L Hodgson, 8.2.22) 

17 | 26 March 2022 




