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Speed read
Brexit has made a re-appearance in the headlines with a further 
round of UK/EU negotiations taking place and the UK agreeing its 
first major trade deal with Japan. While much uncertainty remains 
around the nature of the UK’s future trading relationship with the 
EU, it is clear there will be significant changes, particularly for 
importers and exporters and businesses must resume preparations 
urgently. In the US, final regulations have been published in respect 
of the base erosion and anti-abuse tax regime. Helpful changes have 
been made which limit the potential scope. Meanwhile, the OECD 
has been busy working behind the scenes on taxation of the digital 
economy ahead of upcoming meetings in October and November. 
The OECD’s annual report on tax policy trends shows common 
themes in how governments around the world have responded 
to the challenges of Covid-19. These mirror the UK’s approach 
of initially focusing on supporting liquidity, protecting jobs and 
income and finally turning to recovery. 
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Brexit: the transition period end is nigh

2020 is not proving to be a tranquil year for
tax professionals. Amid the disruption of 

Covid-19, the end of the Brexit transition period on 
31 December 2020 is soon to be upon us. Negotiations 
with the EU recommenced on 8 September, however they 
were overshadowed by tensions over the UK’s Internal 
Market Bill and ended in an apparent stalemate. The UK 
has nevertheless reiterated that it still aims to reach a deal 
with the EU by mid-October. In the meantime, the UK has 
also agreed its first major trade deal outside of the EU with 
Japan.

Against this backdrop, the UK government has been 
pushing ahead with changes to UK domestic law which 
will apply from 1 January 2021, and there has been a flurry 
of publications from HMRC on VAT and customs changes 
which we can no doubt expect to continue over the coming 
months. While a considerable degree of uncertainty 
remains around the UK’s future trade relationships, 
particularly with the EU and the position for Northern 
Ireland, what is clear is that significant changes lie ahead. 

Businesses, many still reeling from the disruption of 
Covid-19, must quickly get up to speed with the changes. 
With this in mind, the government has written to all VAT 
registered businesses to explain the actions that must be 
taken now to ensure they can continue to trade with the 
EU once controls are placed on the movement of goods. 
Among the urgent actions for businesses is deciding how 
they intend to deal with the burden of increased customs 
paperwork. If this is to be dealt with in-house, investment 
in staff training and software systems is likely to be 

required, for which support grants may be available from 
HMRC. Businesses may instead prefer to outsource to a 
customs agent, freight forwarder or fast parcel operator.

In light of Covid-19, the government is introducing 
import processes for ‘non-controlled’ goods in three stages 
during January, April and July. Customs declarations for 
goods which are not controlled will generally be able to be 
delayed until 30 June 2021 to allow businesses some extra 
preparation time.   

The government has also confirmed, that the UK 
intends to implement a UK wide subsidy control regime 
following World Trade Organisation (WTO) subsidy rules 
and other international commitments. The government 
was keen to point out in its announcement that it does not 
want a ‘return to the 1970s approach of picking winners 
and bailing out unsustainable companies’. The new subsidy 
regime will replace the current EU State aid laws when the 
transition period ends. Guidance will be published before 
the end of the year for public authorities which explains 
the WTO rules, and any commitments on subsidies agreed 
through the UK’s free trade agreements. There will also be 
further legislation to remove the EU state aid rules from 
the statute book. Business will have the opportunity to 
comment on the design of the UK’s own domestic regime 
of subsidy control next year. It is likely that any subsidy 
regime will lean heavily on tax incentives and deductions, 
not least as these are often easier to administer than direct 
grants.

Finally, on a positive note for jet-setting readers, it has 
been announced that British passengers travelling to EU 
countries will be able to take advantage of buying duty-
free alcohol and tobacco products, where available, in 
British ports, and duty free allowances for all destinations 
(EU and non-EU) will increase. However, tax-free sales 
in airports of goods such as electronics and clothing for 
passengers are to be ended.

US publish changes to BEAT
The US published the final base erosion and anti-abuse 
tax (BEAT) regulations, which are broadly intended to 
act as an annual minimum tax. BEAT generally targets 
deductions with respect to certain amounts paid or 
accrued to foreign related parties and applies to certain 
large taxpayer groups whose deductions from US base 
erosion payments equal or exceed a specified percentage 
(the ‘base erosion percentage’) of their total deductible 
payments. Taxpayers that this may be applicable to include 
a US corporation (or foreign corporation that is subject 
to tax in the US on a net basis) that is part of a taxpayer 
group with average annual US gross receipts of at least 
$500m for the proceeding three years and a base erosion 
percentage in the applicable year of at least three percent 
(two percent for certain financial institutions). 

In the final BEAT regulations, there have been changes 
to the BEAT waiver election and there has been a helpful 
clarification that allows more transactions to benefit from 
a non-recognition transaction exemption, which should 
narrow the scope of the regime.

Under the BEAT waiver election, taxpayers may elect 
to forego a deduction that would otherwise create a base 
erosion tax benefit, provided the taxpayer waives the 
deduction for all US federal income tax purposes and 
follows certain specified procedures. The availability of 
this election is helpful, particularly for taxpayers who 
have a base erosion percentage slightly above the relevant 
threshold, because it allows taxpayers to reduce their base 
erosion percentage bringing them outside of the scope of 
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BEAT. The 2020 final regulations retain the BEAT waiver 
election but provide that the election is available only to a 
taxpayer that could be an applicable taxpayer but for the 
election. Taxpayers will need to model the impact of both 
options to determine which alternative provides the most 
relief.  

The BEAT regulations also provide an exception from 
base erosion payment treatment for amounts transferred 
to, or exchanged with, a foreign related party in a specified 
non-recognition transaction. This exception is subject 
to an anti-abuse rule providing that if a transaction 
(or series of transactions), plan, or arrangement had 
a principal purpose of increasing the adjusted basis of 
property that a taxpayer acquired in a specified non-
recognition transaction, the specified non-recognition 
transaction would not qualify for an exception from 
being a base erosion payment. When the regulations were 
first published, there was a concern that any amount of 
pre-transaction basis step-up could disqualify an entire 
transaction from qualifying for the specified non-
recognition transaction exception, even if the basis step-up 
was relatively small.

The 2020 final regulations helpfully clarify that the 
anti-abuse rule will not apply to a transaction, plan or 
arrangement that results in an increased basis (a ‘basis 
step-up transaction’), unless the basis step-up transaction 
had as a principal purpose increasing depreciation or 
amortisation deductions without increasing base erosion 
tax benefits. In addition, the 2020 final regulations provide 
that where the anti-abuse rule applies, only the increase in 
basis due to the step-up transaction is disqualified from 
the exception to base erosion payment status.

Last month, I looked at the likely changes to the US 
tax regime if there is a Biden victory in November. BEAT 
is one part of the tax regime that seems likely to survive, 
even if other elements of the 2017 reforms are reversed or 
amended.

BEPS 2.0
The OECD has continued to be busy working behind 
the scenes to reach a unilateral solution to taxation of 
the digital economy. The OECD is expected to present 
detailed blueprints for its pillar one and two proposals at 
the meeting of the G20/OECD Inclusive Framework on 
8 and 9 October. The proposals will also be considered 
at the meetings of the G20 finance ministers on 
14 October and the meeting of the G20 leaders on 21 and 
22 November 2020. Despite previous setbacks, could there 
be hope yet of a solution by Christmas? At this point, the 
prospects for pillar two seem better than for pillar one in 
my view.

Trends in tax policy
The OECD’s recently published 2020 edition of Tax policy 
reforms: OECD and selected partner economies makes 
for an interesting read. The report looks at trends in tax 
reforms adopted before the Covid-19 crisis in OECD 
countries as well as in Argentina, China, Indonesia and 
South Africa. It also considers trends in planned reforms 
coming into force or due to come into force in the second 
half of 2019 and 2020. Lastly, and unsurprisingly given its 
far-reaching impact, the report includes a special feature 
on tax and fiscal policy responses to the Covid-19 crisis. 

According to the report, notable trends before the 
Covid-19 crisis include a continuing reduction in 
corporate income tax rates (predominantly in countries 

with higher rates to begin with), an increased focus 
on reforms to taxation of property and a continued 
stabilisation of VAT rates. Environment-focused 
tax reform has broadly been slow, concentrated in 
a few countries and with generally limited scope. 
Internationally-coordinated efforts to protect corporate 
income tax bases against corporate tax avoidance have 
continued, most notably through the OECD’s own BEPS 
project.

Turning to Covid-19, the report finds that countries 
across the board have taken swift and significant action in 
response to the pandemic. It is fair to say that the overall 
trends mirror the approach we have seen in the UK. In the 
early stages, governments focused on protecting businesses 
and livelihoods, predominantly through measures to 
support liquidity, job retention schemes, and income 
support schemes for individuals. 

As the crisis wore on, we saw many countries expand 
or extend their initial response packages. The report notes 
that among the most common measures were deferrals 
for tax filing and payments, expanded access to social 
security benefits and job retention schemes. Delays to tax 
reforms that were already due to come into force prior to 
the pandemic, for instance the EU’s delay to the reporting 
deadlines for its mandatory disclosure rules, were also 
commonplace. 

Interestingly, a number of countries imposed 
conditions on their support measures in line with their 
longer-term tax objectives. Several countries, including 
Belgium, Denmark, France, and Poland, denied assistance 
or restricted the types of support available to companies 
registered in non-cooperative tax jurisdictions. Meanwhile 
in Canada, companies were asked to commit to making 
future climate disclosures and environmental sustainability 
goals. Expect to see more of this as governments start 
to try to recoup some of the fiscal losses of the last few 
months while staying on side with public opinion.

As countries have emerged from lockdown and 
containment measures, the focus has shifted to recovery. 
The trends show that recovery is likely to be supported 
largely by expansionary fiscal policy. One of the most 
recent examples of this is the French €100bn plan known 
as ‘France relance’ (France relaunches), which was 
announced on 3 September. The tax measures in France’s 
economic stimulus plan include a structured decrease to 
the territorial economic contribution and the company 
property tax. The main beneficiaries of France’s tax 
concessions are expected to be companies in the industrial 
and retail sectors.

The report adds that some countries have implemented 
revenue raising measures with tax rises mainly being 
targeted at those large businesses that have been perceived 
to be faring well during the pandemic. Hungary, for 
instance, has introduced a levy on large retail firms. 
Indeed, there has been much press speculation of late that 
the UK government may seek to increase taxes in order to 
recoup some of its outlay on Covid-19 support measures 
to date; perhaps our chancellor will seek inspiration from 
overseas. n
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