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Enterprise Management Incentives (EMI) are the most tax advantaged 
employee share options. However, on exercise, companies and their 
employees can discover that some or all of the tax advantages have been lost. 
What can be done to manage this risk?

What’s at stake?
Granting EMI options can be a great way to recruit, 
incentivise and retain employees.
But if an unnoticed ‘disqualifying event’ occurs – or 
it turns out the options weren’t qualifying to begin 
with – unexpected income tax charges can arise on 
exercise, and entrepreneurs’ relief, that could 
otherwise have been available on a sale of the 
shares, might be lost. 
For employees impacted, the stark difference 
between their expectation and the resulting reality 
can erode goodwill when the EMI awards prove 
defective.
All too often, the loss of EMI tax relief is only 
discovered during a due diligence exercise 
immediately prior to a sale, listing or other option 
exercise trigger event. It can then be too late for 
employers to correct the position, and costly to 
compensate employees. 
What can go wrong?
EMI options can lose their tax advantages in several 
ways. This briefing outlines some (but certainly not 
all) of the hazards. 
Did you notify HMRC correctly? 
If a grant of EMI options is not notified to HMRC, or 
is notified outside the statutory time limit, those 
options will not qualify as EMI options other than in 
limited circumstances.
Late notification, or a failure to notify (particularly on 
a ‘roll over’ of EMI options) is a common cause of 
EMI tax benefits being lost.
Were the qualifying company conditions met?
Companies often obtain advance assurance from 
HMRC confirming that the conditions are met for 
EMI options to be granted.

Such assurance is, however, not valid indefinitely. 

Changes to a company’s ownership or activities, or 
developments in legislation or accounting practice, 
can mean that a company stops qualifying for EMI.

The qualifying conditions need to be assessed each 
time EMI options are granted. 

Companies that fail to monitor this might discover 
that granted awards are non-qualifying options.

Have share restrictions been properly disclosed? 

Any restrictions that attach to the shares under 
option – for example ‘bad leaver’ provisions or 
restrictions on transfer – must be specifically 
detailed within the option grant documents. 

Prior to July 2016, HMRC accepted that such 
restrictions could just be set out in another 
document (such as articles of association), provided 
it was attached to the option grant documents and 
incorporated by reference.

However, this is no longer the case.

Companies that have failed to update their plan 
documents since HMRC’s practice changed in July 
2016 might therefore be granting non-qualifying 
options.

Have timely working time declarations been made?

Each option holder must sign a written declaration 
that they meet the working time requirement in 
respect of each grant of EMI options made to them 
(including replacement EMI options granted 
following a take-over or group reconstruction). 

Failure to sign a working time declaration on a timely 
basis could cause the option to lose its EMI tax 
advantages. 



These declarations are sometimes overlooked, 
particularly if the EMI plan was set up before April 
2015 and the company has not sought expert 
advice since. 

Has there been a disqualifying event?

A number of events can cause options to lose some 
or all of their EMI tax benefits, these include: 

— The company ceasing to be independent;

— The company ceasing to carry on a 
qualifying trade;

— The employee ceasing to work the minimum 
amount of time for the company; and

— Certain variations to the terms of the option 
and/or rights attaching to shares in the company.

Some disqualifying events – such as an employee 
retiring and so ceasing to satisfy the working time 
requirement – are easy to spot. Some others are 
less obvious.

For example, a transfer of shares in the company by 
individual shareholders to an investment company 
which they also control, could result in the company 
being treated as losing its independence.

What should employers with EMI plans do?

Constant vigilance and expert advice is key to 
ensuring that EMI options deliver the intended tax 
advantages for employees, and to avoiding the 
disincentive effect and/or cost of compensating 
employees where things go wrong.

Employers can minimise the risks, and give 
themselves time to consider potential corrective action 
in advance of EMI options being exercised, if they 
review their EMI plans and options on a regular basis 
as part of their annual employer compliance cycle. 

Can you confidently answer yes to all these initial 
questions? If not, your EMI tax benefits might be 
at risk.

Did you check all qualifying 
conditions were met at the 
time of each EMI option grant?

Were share restrictions 
correctly notified to option 
holders?

Have all necessary working 
time declarations been signed? 

Were the options notified to 
HMRC in time?

Can you identify disqualifying 
events and are you 
monitoring the risks?

How can KPMG help?
KPMG has extensive experience of advising 
companies on operating EMI plans, reviewing and 
correcting compliance positions, and undertaking 
due diligence exercises in preparation for exit.
Contact us to talk through managing your EMI risk 
to ensure your plan delivers maximum 
incentive value. 
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