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FAQ on N.DG. 407

FAQ on N.DG. 407
Q: Is N.DG. 407 replacing Paw
113/2545 by practice?
A: Yes. For taxpayers subject to
Section 71 bis and ter, N. DG. 407
is applied for the transfer pricing
documentation prepared for the
accounting period started from
1 January 2021, Prior to that,
Paw 113/2545 is applied.
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FAQ on N.DG. 407
Q: Is the transfer pricing documentation
as per N. DG. 407 similar to the Local File
as per BEPS Action 13?
A: The transfer pricing documentation as per N. DG. 407 (i.e., Thai Local File) is
largely similar to the Local File as per BEPS Action 13. There are some additional
information required as the TRD viewed that those information should be added into
the Thai Local File. In addition, the Master File (as per BEPS Action 13) may be
requested if necessary.
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FAQ on N.DG. 407
Q: BM Study for Overall Profitability
Analysis?
Manufacturing business using
TNMM?
Trading business using TNMM?
Servicing business using TNMM?

A: The TRD generally follows the
OECD guidelines. The Transactional
Net Margin Method or TNMM is one of
the commonly accepted method to
evaluate the overall profitability of a
taxpayer. However, if a taxpayer also
operates another business which has
different functional and risk profile from
the main business, the TRD may
request a separate benchmarking
study to be conducted if the proportion
of such business is considered
significant in terms of percentage to
total revenue and/or absolute amount.
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FAQ on N.DG. 407
Q: BM Study for Transactional
Analysis?

A: The TRD is open for the
Comparable
Uncontrolled
Price
Method or the CUP Method for the
transactional analysis.
However, a
taxpayer needs to ensure on the
comparability of the agreements
selected.

Purchase/Sales using Cost Plus or
Resale Price Method?
Loan transaction using CUP Method
(i.e., agreements search)?
Royalty transaction using CUP
Method (i.e., agreements search)?

© 2021 KPMG Phoomchai Tax Ltd., a Thai liability limited company and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private
English company limited by guarantee. All rights reserved.
Document Classification: KPMG Confidential

9

FAQ on N.DG. 407
Q: Report Submission Language
FY
2019

FY
2020

• THAI?

• THAI?

FY
2021
• THAI

A: As specified in N. DG. 407, the Local
File prepared for the accounting period
started from 1 January 2021 must be
submitted in Thai language.
For the Local Files prepared for the
accounting period prior to 1 January 2021,
the general provisions of the revenue
code also requires documents to be
submitted in Thai language as well.
Nevertheless, the tax authorities may
allow the English documents to be
translated into Thai language later.
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FAQ on N.DG. 407
Q: Can a taxpayer omit to disclose
insignificant related party
transactions in the Local File?
Amount
?

Percentage
?

A: Unlike the Disclosure Form that
requires a taxpayer to disclose all
related party transactions regardless the
amount of transactions.
Should the amount of certain related
party transactions are considered
insignificant by context (in both
percentage to total revenue and
absolute amount), a taxpayer may omit
to disclose such transactions in the
Local File.
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FAQ on N.DG. 407
Q: What would be a preferred
economic analysis approach?
Approach 1
• Comparables FY 2018 – 2020 vs
Tested Party FY 2021
Approach 2
• Comparables FY 2018 – 2020 vs
Tested Party FY 2019 - 2021
Approach 3
• Comparables FY 2019 – 2021 vs
Tested Party FY 2021
Approach 4
• Comparables FY 2019 – 2021 vs
Tested Party FY 2019 – 2021

A: For the purpose of Local File
preparation, Approach 1 is preferred
with the purpose for taxpayers to
review their transfer pricing before
year end or before filing annual tax
return.
By practice, taxpayers should also
use
the
most
recent
year
benchmarking study results to revisit
transfer pricing policies to be applied
for the following year. However, for
the purpose of transfer pricing audit,
the TRD may ask taxpayers to
update the benchmarking study
results to consistent with the years
under audit period.
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FAQ on N.DG. 407
Q: Would the TRD accept the regional Q: Does the company with total
or the global comparable searches? revenue less than THB 200 mil ion
A: The TRD is open for the regional or
have the exposure to be investigated
global comparable searches. However, due
to the limited business information to the
by the TRD?
TRD, the regional or global comparable
searches are rarely used.

By practice, the TRD prefers a local
comparable search due to the accessibility
of the business information such as the
functional and risk profile. In the case that
the number of local comparables are limited,
the TRD may relax the screening criteria on
the similarity of products and focus more on
the functional and risk profile.

A: According to Section 65 bis (4) of the
Revenue Code, the company with total
revenue less than THB 200 million can still
be investigated by the TRD. However, the
investigation approach may differ from those
who are required to submit the Local File.
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Key Takeaway for N.DG. 407

Key Takeaway for Local File
-

With the TRD’s accessibility of the information on related party transactions via
Disclosure Form, the transfer pricing audit case is likely to be more and more.

-

Thai taxpayers who are subject to Section 71 bis and ter should ensure to have a Local
File prepared and maintained in order to monitor and manage transfer pricing risk in
advance.

-

The Thai taxpayers who have a Local File prepared by their global transfer pricing team
are suggested to revisit the Local File to see whether all information required by the TRD
as per N. DG. 407 have been added.

-

In addition, if the regional or global benchmarking studies are used to evaluate to arm’s
length nature of the related party transactions, Thai subsidiaries are suggested to revisit
whether there are independent and comparable players which can be found in Thailand.
If yes, the local comparable searches should be conducted.

-

The exemption of benchmarking study is only subject to a taxpayer with total revenue
less than THB 500 million, and does not have transactions with related parties who are
subject to different corporate income tax rate, and does not have transactions with
overseas related parties , and both taxpayer and related parties do not have loss carried
forward to be used in such accounting period.

-

If the Local File or Master File is requested by the TRD, the documents shall be
submitted in Thai language.
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FAQ on N.DG. 408

FAQ on N.DG. 408
Q: Does the UPE has to be the entity that has a responsibility to prepare
consolidated financial statements (“FS”) only?
Private Co.

(no consolidated
FS)

Flagship A

(has consolidated
FS)

Flagship B

(has consolidated
FS)

A: If an entity is not controlled by
any entity and is obligated to
prepare the consolidated FS if
listed in the stock market, such
entity can be deemed to be a UPE.
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FAQ on N.DG. 408
Q: Wil there be any penalty applied
for not filing or late filing of CbCR?
A: As the CbCR is not the transfer pricing
documentation under Section 71 ter of the
Revenue Code, the penalty for late filing or
not filing the CbCR in Thailand within the
submission deadline would be made under
Section 35, which is THB 2,000.
Nevertheless, the TRD has a plan to extend
the timeline for filing the CbCR from within
150 days after the end of accounting period
to be within 12-month after the end of
accounting period of the UPE in order to be
in line with an international practices.

Q: How wil the TRD use the transfer
pricing documents (e.g., Disclosure
Form and CbCR) to conduct a
transfer pricing audit?
A: The TRD has developed the data analytic
programs which will be used to identify the
taxpayers with high transfer pricing risks
from the data received from the Disclosure
Form and the CbCR. With this, the TRD
can select the taxpayers to conduct the
transfer pricing audit more effectively if
compared to the past.
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Key Takeaway for N.DG. 408

Key Takeaway for CbCR
-

The TRD plans to extend the CbCR submission period to be from 150 days to 12
months after the end of the UPE’s accounting period.

-

The CbCR shall be prepared in English language and must be filed in the XML Schema
format as specified by the OECD.

-

The TRD expects that the process of signing MCAA (Multilateral Competent Authority
Agreement on Automatic Exchange of Information) shall be done by the end of this year
or early next year.

-

If the UPE of Thai entity files the CbCR in the foreign country which have CbCR MCAA,
the TRD shall request the CbCR through MCAA.

-

A taxpayer can check on the countries which have CbCR MCAA
https://www.oecd.org/tax/exchange-of-tax-information/CbC-MCAA-Signatories.pdf
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Transfer Pricing Documents

Paw 113/2545 – Transfer Pricing Documentation
Guidelines on the Determination of market price
On 16th May 2002, the Revenue Department issued guidelines on the
determination of Market Price (Departmental Instruction No. Paw
113/2545) for the Revenue Department's officers in order to provide
officials with a guideline of market price principles and how to obtain a
market price.
Departmental Instruction No. Paw 113/2545 empowers Revenue
officers to adjust company's revenue and expenses when calculating
Corporate Income Tax if a company receives no compensation or
receives at the amount less than market price without justifiable reasons
or pays expenses at the amount more than market price without
justifiable reasons.
The instruction provides a definition of market price which is consistent
with Arm's Length principle under OECD's transfer pricing guidelines.
Market price under this instruction means the price that would be
charged between independent parties at the date of transaction for the
sale of assets, provision of services or lending of funds under the same
circumstances.
Pricing methods that the Revenue Department accepts are as follows :
Comparable Uncontrolled Price Method
Resale Price Method
Cost Plus Method
Other methods if any of the above methods cannot be applied, including
profit based methods adopted by OECD such as profit-split method,
transactional net margin method and any other methods that are
internationally accepted.
Source: https://www.rd.go.th/english/6008.html

The instruction also gives list of documentation that taxpayers should
prepare when the transactions are made and submit to the official upon
request during the transfer pricing examination. These documentation
will help avoiding disputes between taxpayers and officials.
Documentation includes :
1. documentation establishing the structure and relationship of a
business within the same group, including the business nature of
each company;
2. budgets, business plans and financial projections;
3. documentation establishing the business strategies and the reasons
of their adoption;
4. documentation establishing the sales, operating results and the
nature of its dealing with associated enterprises;
5. documentation establishing the reasons for
international dealings with associated enterprises;

entering

into

6. pricing policies, documents relating to product profitability, relevant
market information and profit contributions of each party;
7. documentation establishing the reasons for selection of pricing
methodology or methodologies;
8. in the case where several pricing methodologies can be adopted,
there must be documentation establishing details of other
methodologies, and reasons for the rejection of using such
methodologies;
9. documentation evidencing the negotiating positions taken with
associated enterprises; and
10. other documentation that is relevant to the pricing methodologies, if
any.
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Transfer Pricing Disclosure Form
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BEPS Action 13 – Local File
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BEPS Action 13 – Master File
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BEPS Action 13 – Country-by-Country Report
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BEPS Action 13 – Country-by-Country Report (Cont.)
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N.DG. 407 – Transfer Pricing Documentation
List of information/documents – applicable for FY 2021 onwards
•

business model, management structure, local organization chart with headcount numbers, value chain, key suppliers,
customers and competitors, business strategy and economic circumstances;

•

relationship structure including shareholding information;

•

an explanation of business restructuring between related parties and its impacts;

•

an explanation of intangible assets received from or transferred to related parties and their impacts;

•

the nature and amounts of controlled transactions with counterparties and countries;

•

an explanation of and transfer pricing policy for each controlled transaction with assumptions used in setting prices
unless such controlled transactions are insignificant;

•

agreements relevant to those controlled transactions with a summary of key information, conditions and prices stated
in agreements;

•

functions, assets, and risk analysis;

•

financial information used in determining prices;

•

the transfer pricing method applied for each transaction with reasons for selecting or not selecting a method and an
indication of counterparties to such controlled transactions for transfer pricing testing purposes;

•

an explanation of uncontrolled comparable transactions or independent comparable companies with financial
indicators, independent compensation ranges, search methodologies, and sources of information (“Benchmarking
Study”);

•

any other necessary documents or evidence not listed above but requested by assessment officers with approval from
the Director-General.

© 2021 KPMG Phoomchai Tax Ltd., a Thai liability limited company and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private
English company limited by guarantee. All rights reserved.
Document Classification: KPMG Confidential

31

N.DG. 408 – CbCR
Reporting entities and exemptions
• The following entities are required to file a CbCR in Thailand:
• The ultimate parent entity (“UPE”) incorporated under Thai law: or
• A Thai associate enterprise of a foreign UPE which carries out business in Thailand, provided that the following
conditions are met:
• There is no requirement for the filing of a CbCR in the country where the UPE is a tax resident;
• The UPE’s country of tax residence does not have a Multilateral Competent Authority Agreement on Automatic
Exchange of Information (“MCAA”) with Thailand for the respective reporting period; or
• There is an incident of automatic exchange systematic failure.
• A Thai associate enterprise of a foreign UPE can be appointed as the surrogate parent entity (“SPE”) to file the CbCR in
Thailand on behalf of the UPE, if the following conditions are met:
• There is no requirement for CbCR filing in the country where the UPE is a tax resident;
• The UPE must prepare an SPE appointment letter and notify the competent authority in Thailand of such an
appointment; and
• The accounting period of the SPE must be the same as the UPE.
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N.DG. 408 – CbCR (Cont.)
Reporting entities and exemptions
• However, an associate enterprise carrying on business in Thailand will be exempted from the obligation to file a CbCR in
Thailand, if the following conditions are met:
• a UPE must appoint an SPE to file a CbCR in the country where the SPE is a tax resident (other than Thailand), and
the SPE must notify its tax residence country of the SPE appointment;
• the country where the SPE is a tax resident has a local regulation to require CbCR filing in that country, has an
effective MCAA with Thailand before the CbCR filing deadline in Thailand, and has no incident of automatic
exchange systematic failure; and
• a Thai associate enterprise must notify the competent authority in Thailand of the SPE appointment.
Definitions of an ultimate parent entity
• A UPE is defined as:
• An entity which has direct or indirect control of other entities within an MNE group,
• is required to prepare consolidated financial statements in accordance with the generally accepted accounting
rules of the country where the UPE is a tax resident; or
• would otherwise be required to prepare consolidated financial statements if it was listed in the stock exchange of
the country where the entity is a tax resident or in Thailand; and
• is not controlled in the same manner by any other entities within the same MNE group.
• An entity (other than (1) above) that carries on business through a permanent establishment in another country.
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Thank You

Contact Us
Abhisit Pinmaneekul
Head of Tax
abhisit@kpmg.co.th
+66 2 677 2470
Chollatip Santitorn
Tax Partner
chollatip@kpmg.co.th
+66 2 677 2188
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