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Tax Alert

Comptroller of Income Tax v Forsyth, 
John Russell [2020] SGHC 258: Payments 
made under a Separation Agreement

In our Tax Alert Issue 12 | July 2020, the case of GCT v 

Comptroller of Income Tax [2020] SGITBR 3 was 

discussed wherein the Income Tax Board of Review 

(the Board) ruled in favour of the Appellant and held 

that the ex-gratia payment made to him under the 

Separation Agreement between him and his ex-

employer was a capital receipt and hence not taxable. 

The decision centres on the principle of “looking 

beyond the label into the true character of the payment”. 

In this Issue, we examine the further development of 

the case arising from the Comptroller’s appeal to the 

High Court (the Court) against the Board’s decision. 

The dismissal of the appeal by the Court has further 

affirmed the importance of a contextual analysis 

beyond literal interpretation of the terms stipulated 

in one’s employment or severance contracts. 
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https://home.kpmg/content/dam/kpmg/sg/pdf/2020/07/taxalert-202012.pdf
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Background

Mr. Forsyth was appointed the Managing Director 

(MD) of Rising Tide Asia Pte Ltd (the Company) under 

the employment contract dated 23 August 2013. In 

particular, two of the clauses (Clauses 9 and 15) in 

the contract were of relevance to the case: 

Clause 9 (Ex-gratia) 

In the event that the Agreement is terminated under 

Clause 15, and provided that Mr. Forsyth executes 

a deed of release, he would be paid an ex-gratia 

amounting to:

a) 6 months’ base salary and a pro-rated sum of the 

annual bonus within the first year of employment

b) 6 months’ base salary and a pro-rated sum of the 

annual bonus after the first year of employment

The bonus is determined at the sole discretion of the 

Company (and without obligation) and the Employee 

shall have no claim whatsoever for any bonus (whether 

any such bonus is paid or unpaid) in the event of 

termination.

Clause 15 (Termination of Employment)

Each party may terminate the Agreement in writing 

by giving notice to the other Party as of the end of 

each month within:

a) 7 calendar days during the probation period of 

3 months

b) within 3 months after the probation period

The Company shall be entitled at its sole discretion:

a) to give payment in lieu of any notice of termination; 

or

b) to require Mr. Forsyth not to attend work during 

any period of such notice.

In the event that Mr. Forsyth is not required to work 

during the notice period, he will not be entitled to 

receive any damages or compensation for the relevant 

period during the notice period that he is not required 

to work.

About three years later, on 24 August 2016, Mr. 

Forsyth’s employment with the Company was abruptly 

terminated without warning. Instead of executing the 

deed of release, Mr. Forsyth was required to sign a 

Separation Agreement as of 1 September 2016 that 

extended a severance payment to him subject to him 

fulfilling all conditions in the Separation Agreement. 

The Severance Payment, amounting to $2,475,000, 

would be made to him in two instalments:

a) $1,900,000 (payable on 31 December 2016)

b) $575,000 (payable on 31 July 2017)

It was further stated that the severance payments 

include any and all entitlements which may have been 

due to him from the Employment Agreement (as 

provided for in Clause 9 (Ex-Gratia) and Clause 15 

(Termination of Employment).

In its final assessment of Mr. Forsyth’s taxes, the 

Comptroller bifurcated the Severance Pay and raised 

the tax assessment as follows: 

a) $1,350,000 being ex-gratia payment contractually 

provided for in Clause 9 of the Employment Contract 

and hence, taxable as income as part of the terms of 

employment. 

b) Balance of $1,125,000 was regarded as non-income 

in nature and hence, not taxable. 

In reviewing the case, the Board has taken a strict 

interpretation of the taxing statute to determine if the 

severance pay indeed falls within the ambit of S10(1)(b) 

of the Singapore Income Tax Act (SITA) and the 

circumstances leading to the Severance Payment. An 

examination of the wordings in Clause 9 clarifies that 

the “ex-gratia” is only payable on the termination of 

the employment by the Company. Further, the deed 

of release in Clause 9 appears to be in the nature of 

a restrictive covenant. Whilst the Board agreed with 

the Comptroller that the Severance Payment may be 

bifurcated into two parts, the entire sum of severance 

pay is capital in nature and not taxable to Mr. Forsyth. 

The Comptroller appealed against the Board’s decision 

and maintained that the amount of $1,350,000 

is taxable as payment granted in respect of an 

employment stipulated in the Employment Agreement. 
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The issue before the Court was therefore to determine 

how the amount of $1,350,000 was derived and the 

nature of the payment.

The Comptroller explained that it was computed in 

accordance to Clause 9 of the Employment Agreement 

wherein Mr. Forsyth would be entitled to twelve 

months’ of base salary ($675,000) as well as the full 

sum of his annual bonus ($675,000). This added up to 

$1,350,000.

The Court agreed with the Board that the taxability 

of the payment should be determined based on strict 

interpretation of the taxing statute. The payment 

should fall within the ambit of the charging section for 

it be taxable. Redundancy payment or compensation 

for loss of office does not fall within the exhaustive 

list provided in the section.

It further states its observations of the case as follows:

a) Clause 15 of Employment Agreement provided 

that either party could terminate the Agreement by 

serving notice to the other party. Mr. Forsyth was 

however, terminated without notice. Although the 

clause permitted the Company to give payment 

in-lieu-of notice, the Company did not expressly 

indicate it was doing so or inform Mr. Forsyth it 

was relying on the clause. Hence, Clause 15 was 

never triggered.

b) Clause 3 of the Separation Agreement merely states 

that Severance Payment includes any and all

entitlements which “may” be due to Mr. Forsyth 

but does not confirm the entitlements were indeed 

due. 

c) The ex-gratia payment in the Employment 

Agreement was expressed as a sum that was 

immediately due and payable but the Severance 

Payment was expressed as a conditional payment 

subject to clawbacks by the Company if Mr. Forsyth 

breaches his obligation under the Separation 

Agreement. The nature of the two payments were 

therefore distinct from each other. 

d) There was no evidence that the Company had 

computed the Severance Pay using Mr. Forsyth’s 

salary and bonus entitlement, but even if it did, this 

does not render the Severance Pay to be taxable.

e) The Board may have erred in bifurcating the 

Severance Pay. The payment could be bifurcated if it 

had expressly included payment of income, then 

that portion would be taxable. However, as Clause 9 

was never triggered, the ex-gratia envisaged in the 

clause could not have formed part of the payment. 

The payment was made in two instalments as the 

Company had wanted to ensure no misconduct on 

Mr. Forsyth’s part prior to the deadline of 31 July 

2017 for the second instalment.

Based on the above, the Court ruled that the entire 

sum of $2,475,000 was Compensation for Loss of 

Office and hence, not taxable in the hands of 

Mr. Forsyth. 

Judgement by High Court
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Indeed, whether a payment is made in respect of an 

employment or loss of office is largely a question of 

fact. A careful examination into the context and 

underlying circumstances leading to the payment 

is critical in determining the taxability thereof. 

The Comptroller has centred its argument on Clause 

15 of the Employment Agreement and opined that the 

Severance Payment (or “ex-gratia) was made pursuant 

to the clause and hence, a payment made in respect of 

employment. While the Comptroller may be right in its 

literal interpretation of the wordings in the clause, an 

examination into the circumstance of the payment 

could have provided further insights into the true 

character of the payment.

On this point, it is notable that although both the Board 

and the Court had gone beyond the literal context and 

taken into account the circumstances leading to Mr. 

Forsyth’s receipt of this payment in their analysis, 

both have provided their judgments from different 

perspectives.

The Board had focused on (i) the interpretation of the 

charging section and (ii) circumstance leading to the 

“ex-gratia” stipulated in Clause 9 of the Employment 

Contract. It was noted that the “ex-gratia” would only 

become payable upon termination of employment by 

the Company, hence the payment would not have been

for past, present or future services Mr. Forsyth was

obligated to render. The payment would not fall under

the ambit of S10(1)(b). Further, the deed prescribed 

under Clause 9 is more of a restrictive covenant. 

Henceforth, both elements of “ex-gratia” stipulated 

under Clause 9 were capital receipts, being 

Compensation for Loss of Office and Restrictive 

Covenant.  

The Court has ruled that the payment was in its 

entirety a Compensation for Loss Office and it was not 

necessary to bifurcate the payment as Clause 9 was 

never triggered on the following grounds:

a) Mr. Forsyth was terminated without notice (instead 

of being served the notice period stated in Clause 9) 

and payment-in-lieu of notice was not explicitly 

communicated to him.

b) The “ex-gratia” and Severance Payment both bear 

different traits and are distinctive payments; the 

former being immediately due and payable while 

the latter is subject to clawbacks in the event of 

a breach in obligations by Mr. Forsyth.

Accordingly, the Court has provided a different 

perspective in discerning the nature of the payment 

in this case. Interpretations on the true character of a 

payment is one that may not always be straightforward. 

Each case should be considered and interpreted based 

on the “substance over form” doctrine.

About Tax Alert

KPMG Tax Alert highlights the latest tax developments, impending change to laws or regulations, current practices and potential problem 

areas that may impact your company. As certain issues discussed herein are time sensitive it is advisable to make plans accordingly.

Tax Alert is issued exclusively for the information of clients and staff of KPMG Services Pte. Ltd. and should not be used or relied upon as 

a substitute for detailed advice or a basis for formulating business decisions.

To uncover more insights on the global tax implications of COVID-19, read our COVID-19 Global Tax Developments Summary

Read more of our insights and perspectives at the KPMG in Singapore Webpage

Our views

Given the complexities that surround termination 

payments, tax ramifications may arise due to different 

interpretations on the intentions of the payments.  

It is imperative that the contracts are constructed 

effectively to mitigate ambiguity and the potential 

tax exposure for a termination payment, which more 

often than not, is a considerable sum payable to the 

employee as compensation for the anticipated loss 

of income due to the premature termination of 

employment. The facts and circumstances surrounding 

the payment should also be reviewed carefully to 

ensure the character of the payment is what it purports 

to be. 

How we can help

KPMG would be able to assist with an analysis of 

facts and circumstances to determine the character 

of the payments including a review of the supporting 

documentation and providing our recommendations. 

Why is this important?

https://assets.kpmg/content/dam/kpmg/us/pdf/2020/03/covid-19-tax-developments-summary.pdf
https://home.kpmg/sg/en/home/insights.html


Authors
Anna Low

Partner 

Personal Tax & Global Mobility Services

T: +65 6213 2547

E: alow@kpmg.com.sg

5Tax Alert Issue 3  |  March 2021

Contact us
Ajay K Sanganeria

Partner

Head of Tax

T: +65 6213 2292

E: asanganeria@kpmg.com.sg

BANKING & INSURANCE

REAL ESTATE & ASSET MANAGEMENT

ENERGY, TECHNOLOGY, MEDIA & TELECOMMUNICATION

INFRASTRUCTURE, GOVERNMENT & HEALTHCARE

Tan Chee Wei

Partner 

T: +65 6213 2470

E: cheeweitan@kpmg.com.sg

CONSUMER & RETAIL CORPORATE TAX PLANNING & COMPLIANCE

Harvey Koenig

Partner 

T: +65 6213 7383

E: harveykoenig@kpmg.com.sg

Mark Addy

Partner 

T: +65 6508 5502

E: markaddy@kpmg.com.sg

Teo Wee Hwee

Partner

T: +65 6213 2166

E: weehweeteo@kpmg.com.sg

Anulekha Samant

Partner 

T: +65 6213 3595

E: asamant@kpmg.com.sg

Agnes Lo

Partner 

T: +65 6213 2976

E: agneslo1@kpmg.com.sg

Leonard Ong

Partner 

T: +65 6213 2038

E: leonardong@kpmg.com.sg

Gordon Lawson

Partner 

T: +65 6213 2864

E: glawson1@kpmg.com.sg

Larry Sim

Partner 

T: +65 6213 2261

E: larrysim@kpmg.com.sg

Chiu Wu Hong

Partner

T: +65 6213 2569

E: wchiu@kpmg.com.sg

Toh Boon Ngee

Partner 

T: +65 6213 2052

E: btoh@kpmg.com.sg

Dean Rolfe

Partner 

T: +65 6213 3199

E: deanrolfe@kpmg.com.sg

Alan Lau

Partner 

T: +65 6213 2027 

E: alanlau@kpmg.com.sg

Pauline Koh

Partner 

T: +65 6213 2815

E: paulinekoh@kpmg.com.sg

Mak Oi Leng

Partner 

T: +65 6213 7319

E: omak@kpmg.com.sg

Lee Yiew Hwa 

Principal Advisor

Personal Tax & Global Mobility Services

T: +65 6213 2866

E: yiewhwalee@kpmg.com.sg



The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we 

endeavour to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will 

continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the 

particular situation.

© 2021 KPMG Services Pte. Ltd. (Registration No: 200003956G), a Singapore incorporated company and a member firm of the KPMG global organization of 

independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.

kpmg.com.sg

Lam Kok Shang

Partner 

T: +65 6213 2596

E: kokshanglam@kpmg.com.sg

Gan Hwee Leng

Partner 

T: +65 6213 2813

E: hweelenggan@kpmg.com.sg

Shirley Shen

Partner 

T: +65 6213 3288

E: shirleyshen@kpmg.com.sg

INDIRECT TAX

Felicia Chia

Partner 

T: +65 6213 2525

E: fchia@kpmg.com.sg

Lee Jingyi

Partner 

T: +65 6213 3785

E: jingyilee@kpmg.com.sg

TRANSFER PRICING CONSULTING

Singapore Tax Firm of the Year – Asia Tax Awards 2020, International Tax Review

Asia Tax Firm of the Year – Asia Tax Awards 2020, International Tax Review

Asia Tax Innovator of the Year – Asia Tax Awards 2020, International Tax Review

For more information, please view our tax services page.

KPMG

16 Raffles Quay #22-00 

Hong Leong Building

Singapore 048581

T: +65 6213 3388

F: +65 6220 9419

E: tax@kpmg.com.sg

6Tax Alert Issue 3  |  March 2021

R&D & GRANTS CONSULTING

Harvey Koenig

Partner 

T: +65 6213 7383

E: harveykoenig@kpmg.com.sg

US TAX SERVICES

Daniel Joe

Partner 

T: +65 6213 2626

E: danieljoe@kpmg.com.sg

TAX – DEALS, M&A

Adam Rees

Principal Advisor

T: +65 6213 2961

E: adamrees@kpmg.com.sg

Contact us
PERSONAL TAX & GLOBAL MOBILITY SERVICES

Anna Low

Partner 

T: +65 6213 2547

E: alow@kpmg.com.sg

Leung Yew Kwong

Principal Consultant

T: +65 6213 2877

E: yewkwongleung@kpmg.com.sg

PROPERTY TAX &  DISPUTE MANAGEMENT

See Wei Hwa

Partner 

T: +65 6213 3845

E: wsee@kpmg.com.sg

INDIA TAX SERVICES

Bipin Balakrishnan

Partner

T: +65 6213 2272

E: bipinbalakrishnan@kpmg.com.sg

GLOBAL COMPLIANCE 

MANAGEMENT SERVICES

Cristina Alvarez-Ossorio

Partner 

T: +65 6213 2688

E: cristinaalvarez@kpmg.com.sg

TAX TRANSFORMATION & 

GOVERNANCE

Catherine Light

Partner 

T: +65 6213 2913

E: catherinelight@kpmg.com.sg

Lee Yiew Hwa 

Principal Advisor

T: +65 6213 2866

E: yiewhwalee@kpmg.com.sg

https://home.kpmg/sg/en/home/services/tax.html

