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Introduction

In 2019, we are once more witnessing 
yet another tax revolution. It is slowly 
becoming a tradition that, with the 
arrival of the new year, the legislators 
gift taxpayers with a multitude of 
changes in tax regulations, which 
bear a more or less significant impact 
on their operations. This year is no 
different. Fundamental changes await 
us, including those in income taxe rules 
and regulations of the Tax Ordinance. It 
should be noted that the tax revolution 
is going to affect not only large 
corporations and international entities, 
but also small entrepreneurs and private 
individuals. 

It is worth mentioning at this point, for 
example, the solidarity levy introduced 
by the Act on the Fund for the Support 
of the Disabled. The new "tax" is levied 
on individuals' income in the amount 
of 4% on the surplus of income over 
PLN 1 million in a given tax year. 

A lot of controversy has also been raised 
by amendments to the Tax Ordinance 
Act, which introduce obligations to 
provide the tax administration with 
information on tax planning schemes, 
i.e. on arrangements, which have or 
may have an impact on tax liabilities.

Although in most cases the changes 
relate essentially to issues concerning 
the tightening of the tax system, some 
of them also focus on areas related to 
business facilitation, in particular by 
small and medium-sized enterprises, 
including those simplifying and clarifying 
existing regulations. The new law 
also introduces solutions to promote 
innovation as well as research and 
development.

The current issue of the Frontiers in 
Tax magazine contains information on 
changes introduced this year, which are 
of greatest significance for taxpayers.

I hope that the topics presented will 
help you to assess your tax obligations 
and their consequences.

Wishing you a pleasant read!

Peter Kay
Partner, 

Head of Tax and Legal Advisory 
Department at KPMG in Poland 

and Central-Eastern Europe
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Significant 
complications 
with withholding 
tax. Beneficial 
owner - seemingly 
small change 
of colossal 
significance
One of the key changes, coming into force at the beginning 
of 2019, is the new withholding tax regulations.
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These provisions introduce a change 
in the method of withholding tax 
collection in relation to receivables 
paid to the same taxpayer by the 
same remitter, if the total value 
of disbursements in a given year 
exceeds PLN 2 million. Until the 
amount of PLN 2 million is exceeded, 
the existing rules will apply. On the 
other hand, if it is exceeded, the 
remitter will be obliged to collect 
withholding tax using the basic rates 
(20% for interest and royalties, 19% 
for dividends) specified in the CIT 
Act. As a consequence, it will not be 
possible to apply automatically the 
exemptions or reduced rates resulting 
from the CIT Act itself or from double 
tax treaties. In such situations it will 
be possible to apply for a tax refund. 
In any event, the tax payer will be 
required to declare in writing that he 
has met the conditions for exemption 
with respect to the obtained amounts 
and is the beneficial owner of them.

The tax refund procedure, once the 
tax has been collected, gives rise to 
considerable practical questions. The 
entity eligible to apply for a refund 
will be the taxpayer (or the remitter, 
but only if it incurred an economic 

burden of the tax as a result of e.g. 
the application of a contractual gross-
up clause regarding the amount paid). 
As a rule, the refund period will be 6 
months. However, I am afraid that this 
term will be an illusion in practice. 

Pursuant to the added Article 28b(8) 
of the CIT Act, upon receipt of a 
refund application, the tax office, 
for the purpose of its verification, 
immediately undertakes actions 
consisting in particular in submitting 
a request for tax information to a 
competent authority of another state, 
inter alia, in order to confirm that the 
conditions for the tax refund are met. 
This provision seems to oblige tax 
offices to do so in every single case, 
and not only to offer the possibility 
in justified cases. As we know, in 
practice, this type of information 
sharing between tax authorities of 
different countries takes months, and 
often years. Of course, the legislator 
has protected itself by referring to 
Article 139(4) of the Tax Ordinance, 
according to which the 6-month 
deadline will not include the deadlines 
provided for in the tax law for certain 
actions, including also the need to 
submit a request to the competent 

authorities of other countries. It is 
interesting in this context how to 
understand Article 28b(10) of the 
amended CIT Act, according to which 
- if the tax refund application does not 
raise any doubts - the tax authority 
shall immediately refund the amount 
indicated in the application without 
issuing a decision. Unfortunately, 
probably the correct understanding 
is that the situation of no doubts may 
occur only after receiving information 
from the tax authorities of the country 
where the taxpayer is established, 
so even in the clearest situations 
one should not expect to receive the 
refund within 2 weeks.

The revised rules provide for two 
simplifications, which are intended 
to allow exemptions or preferential 
rates to be applied already at the time 
of payment, even if the aforesaid 
quota threshold is exceeded. The 
first is that the taxpayer submits 
to the tax authority an appropriate 
statement confirming that the 
conditions for benefiting from the 
preferential withholding tax rate 
have been met. It is important 
that statements addressed to tax 
authorities will be submitted under 
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pain of penal and fiscal liability and 
sanctions in the form of an additional 
tax liability of 10% (of the amount of 
payment, not the amount of tax!). 
Such declarations should therefore 

be made with due diligence, which 
does not seem to be easy. It is worth 
noting that the declaration concerns 
such critical issues as the fact that 
the taxpayer - recipient of payments is 
the beneficial owner of the payments 
and conducts real economic activity 
in the country where it is established. 
It is therefore extremely difficult from 
the perspective of the remitter to 
determine this state of affairs. What 
attracts my particular attention is the 
wording of the new Article 26(7b) of 
the Act, which specifies the persons 
who are to make such a declaration 
(read: sign it). It is to be the manager 
of the entity within the meaning of 
the Accounting Act. According to this 
Act, the manager of the entity is a 
member of the management board or 
other managing body, and if the body 
is composed of more than one person 
- members of this body, excluding 
proxies appointed by the entity. In 
a word, this applies to all members 
of the Management Board, as is the 
case for signing the annual financial 
statements. Why am I surprised? This 
is probably the only provision in the 
entire tax law system that imposes 

such strict requirements as to the 
way in which a taxpayer expresses 
his declaration. For the effectiveness 
of all other activities, including 
submission of tax returns, including 

annual returns, it is sufficient to 
submit a statement in accordance 
with the principles of representation 
resulting from the Commercial 
Companies Code, and in many cases 
the powers are delegated even lower, 
for example - pursuant to Article 80a 
of the Tax Ordinance - to proxies 
from accounting departments. In my 
opinion, this is intended to introduce a 
kind of informal barrier to discourage 
remitters from using such declaration. 
It is known that in the case of multi-
person boards there is a division of 
competences. While it is easy to 
imagine a statement signed by the 
President (theoretically responsible 
for all spheres of activity) and the 
CFO, one can expect at least internal 
discussions or, in extreme cases, 
perhaps even a lack of consensus on 
signing the statement by a member of 
the management board responsible 
for sales or, let's say, HR.

An alternative solution for filing 
such a declaration is to obtain an 
opinion from the tax authority on 
the application of withholding tax 
exemption by the remitter. However, 

the opinion can only concern those 
payments for which preferential tax 
treatment stems from EU directives. 
The cost of such an opinion, binding 
for 3 years, is to be PLN 2,000, and 

the tax office will have 6 months for 
issuing it (counting from the date of 
filing the application).

The changes also concern, among 
others, the extension of the 
"beneficial owner" clause. A foreign 
entity obtaining receivables from 
Poland will have to demonstrate that 
the specific conditions are met with 
respect to, among other things:

• the receipt of the amount of 
receivable for one's own benefit;

• bearing the economic risk of loss 
of the receivable;

• pursuing genuine business 
activity.

In determining whether the recipient 
of the payment is engaged in a 
genuine business activity, account 
shall be taken, in particular, of 
whether:

• the registration of a foreign 
company is linked to the 
existence of a company within 

What is extremely important, the possibility of applying 
deferred deadlines under the Regulation of 31 December 2018 
depends on the satisfaction of the conditions for not collecting 
the tax. Therefore, the Regulation does not in any way imply 
that the deadline for verifying whether the recipient of the 
payment is the beneficial owner of the payment is postponed. 

"

"
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the framework of which the 
company actually pursues 
activities representing a business 
activity, including in particular 
whether the company has 
premises, qualified personnel and 
equipment used in its business 
activity;

• the foreign company does not 
create a structure functioning in 
isolation from economic reasons;

• there is a commensurate 
relationship between the scope of 
activity conducted by the foreign 
company and the premises, 
personnel or equipment actually 
owned by that company;

• the agreements concluded are 
consistent with economic reality, 
have an economic rationale and 
are not manifestly contrary to the 
general economic interests of the 
company;

• the foreign controlled company 
performs its basic economic 
functions independently, using 
its own resources, including 
managers present on site.

This seemingly minor change is in fact 
a revolution that may require even 

some changes in existing ownership 
and holding structures.

The new withholding tax collection 
rules generally enter into force on 
1 January 2019, but the Ministry of 
Finance has decided to give taxpayers 
some more time to adapt to the 
new solutions. On 31 December 
2018 the Minister of Finance issued 
Regulation on exclusion or limitation 
of the application of Article 26(2e) 
of the Corporate Income Tax Act, 
which provides, among others, for 
the following exclusions from the 
application of the new provisions: 

1. for payments of receivables from 
dividends and other revenues 
(income) from participation in 
profit of legal persons – until 30 
June 2019,

2. for payments of certain 
receivables (e.g. for the use 
of or the right to use industrial 
equipment) to non-residents – 
indefinitely.

The above exclusions are additionally 
conditioned by the existence of a 
legal basis for the exchange of tax 
information with the country of 
establishment or management of 
such taxpayers.

What is extremely important, the 
possibility of applying deferred 
deadlines under the Regulation of 
31 December 2018 depends on the 
satisfaction of the conditions for not 
collecting the tax. Therefore, the 
Regulation does not in any way imply 
that the deadline for verifying whether 
the recipient of the payment is the 
beneficial owner of the payment is 
postponed. 

The forms of the application for 
an opinion on the eligibility for tax 
collection exemption, the remitter's 
declaration, as well as the tax refund 
application are also specified in the 
relevant regulations of the Minister 
of Finance. These documents can be 
submitted electronically only.

Rafał Ciołek 
Partner in the Tax Advisory 
Department, Head of the CIT 
team at KPMG in Poland
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Warsaw, 15th January 2019. 

IX KPMG Tax 
and Accounting 
Congress

It is the largest event of this type 
in Poland, addressed to presidents, 
members of management boards 
and representatives of management 
responsible for taxation and accounting 
in companies, especially financial 
directors, chief accountants and heads 
of financial reporting and controlling.



5% CIT rate 
within reach
From the beginning of 2019, new regulations on IP Box are 
in force, i.e. a reduction of CIT (or PIT) rate to 5% on income 
from eligible intellectual property rights created as part of the 
R&D activity, including the possibility of settling eligible costs 
incurred since 2013. 
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Prospects for the R&D activity

Since its introduction at the beginning 
of 2016, the tax relief for research 
and development activity (the "R&D 
activity") is becoming increasingly 
popular. However, this does not 
change the fact that the interest in it is 
less than originally expected.

As our latest market research 
shows, this is mainly due to the low 
awareness among taxpayers of the 
benefits of the R&D tax relief. Only 
14% of enterprises took advantage of 
the R&D tax relief in 2017 (an increase 
by 3 percentage points in comparison 
to 2016). On the other hand, 16% of 
enterprises are not aware at all of the 
possibility of taking advantage of the 
R&D tax relief.

It is surprising that at the same 
time more than 18% of industrial 
enterprises and more than 10% of 
service enterprises, generally declare 
the launch of a new product in recent 
years. This means that they are most 
likely carrying out the R&D activity 
entitling them to benefit from the R&D 
tax relief.

Nevertheless, it does not change the 
fact that in general, from year to year 
more and more entrepreneurs choose 
this option to reduce their tax liabilities.

What may discourage entrepreneurs 
from taking advantage of this tax 
relief is the name "the R&D tax relief". 
Most people associate this term with 
purely scientific work. However, In 
reality, the statutory definition of the 
R&D activity is so broad that it covers 
even development works carried out 
by entrepreneurs operating in the 
financial sector.

Till the end of 2019, the R&D tax 
relief was the most affordable form 
of support for the R&D activity. 
However, from the beginning of 2019, 
entrepreneurs are able to benefit from 
another form of tax incentive, this time 
related to intellectual property rights 
(IP Box, Innovation Box). 

Both tax incentives (i.e. the R&D tax 
relief and the IP Box) make it possible, 
fully in compliance with tax law (not 
as an aggressive tax optimisation), to 
significantly reduce income subject to 
taxation (whether through deductions 

from income or a reduction of the tax 
rate).

Preferential taxation under the IP 
Box

A survey conducted among our clients 
shows that very few of them obtain 
profits from intellectual property 
rights (10% on average). However, for 
those who generate such profits (e.g. 
the IT industry), the IP Box is a great 
opportunity.

The amended acts on income taxes 
provide for the possibility of application 
of a preferential CIT (or PIT) tax rate 
of 5% to the income from eligible 
intellectual property rights, understood 
as created, developed or improved 
by taxpayers patents, utility model 
protection rights, industrial design 
registration rights, topography of 
integrated circuit registration rights, 
additional protection rights for a 
patent for a medicinal product or a 
plant protection product, a medicinal 
product and a veterinary medicinal 
product registration rights (admitted 
to trading), but also copyrights to a 
computer program.

Also, revenues obtained from 
licenses for the above-mentioned 
intellectual property rights benefit from 
preferential taxation.

However, it is important that eligible 
intellectual property rights should 
be subject to legal protection under 
domestic intellectual property law or 
international agreements.

Importantly, the IP Box also includes 
the prospect of obtaining these 
intellectual property rights in 
connection with an application made to 
a competent authority, from the date 
of such application.

Tax base of the IP Box

The taxable base under the IP Box 
regulation is the total income from 
eligible intellectual property rights. As 
the income from eligible intellectual 
property rights it is possible to classify 
fees or receivables under licence 
agreements, receivables from the 
sale of these rights, compensation for 

What is very encouraging, 
is that the legislator 
provided for the possibility 
of settling the costs 
associated with such rights 
but incurred in previous years.

"
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violation of these rights (obtained in 
litigation process), and what is very 
importantly, the value of these rights 
included in the selling price of the 
product or service.

According to the justification of the 
amended acts on income taxes, 
in case of income from eligible 
intellectual property rights included in 
the selling price of a product or service, 
such income should be determined on 
the basis of their market price.

Thanks to the appropriate separation 
of the value of eligible intellectual 
property rights from the price of 
products or services sold, the 
spectrum of application of the IP Box 
may be really wide, because it may 
actually reduce the taxation of income 
obtained in the course of current 
business activity.

As regards the tax costs to be settled 
within such IP Box they generally cover 
the expenses directly related to eligible 
intellectual property rights, starting 
from those incurred internally, through 
the acquisition of R&D results related 
to eligible intellectual property rights 
(both from affiliated and unrelated 
entities), up to the simple acquisition 
of such rights by the taxpayer.

IP Box documentation

The possibility of use of the IP Box 
requires the accounting extraction 
of each eligible intellectual property 
right generating income in a way 
that allows for the allocation of the 
related tax costs. If it cannot be done, 
it is possible to extract manually all 
the incomes and costs from such 
rights together (without division into 
separate rights).

The obligation to recognise income 
(loss) from IP Box arises in the tax 
return for the tax year in which the 
corresponding income was earned.

Settlement of the IP Box 
for previous years

What is very encouraging, is that the 
legislator provided for the possibility 
of settling the costs associated with 
such rights but incurred in previous 
years.  In this case, taxpayers have 
the possibility to go back to 2013. If 
taxpayers are unable to determine 
the amount of such costs from 
previous years, they are able to use 
a simplification by establishing an 
estimate amount of such costs.

Summary

The Act introducing the IP Box Act 
was signed by the President on 16 
November 2018 and entered into 
force on 1 January 2019. Analogous 
solutions have been introduced both 
in the Corporate Income Tax Act and in 
the Personal Income Tax Act.

In conclusion, both the R&D tax relief 
and the IP Box are undoubtedly very 
encouraging and entirely legally allow 
for reduction of the tax liability. With 
a little effort related to the accounting 
extraction of income (loss) from 
eligible intellectual property rights, 
taxpayers can obtain a really significant 
tax benefit.

Urszula Uchmańska 
Supervisor in the Tax Advisory 
Department in the CIT team 
at KPMG in Poland
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Your e-PIT - new 
rules for filing 
tax returns
Since January this year, a number of novelties have also 
been waiting for taxpayers of personal income tax. Some 
provisions have undergone significant changes and many 
new ones have emerged, including some improvements 
for taxpayers. We present below an overview of the most 
significant changes in PIT regulations, which came into 
force for 2019.
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In addition to the methods of filing 
tax returns by taxpayer functioning 
until the end of 2018 (in paper or 
electronically via the e-Deklaracje 
online filing system), a service 
consisting of preparing the tax 
return by the National Treasury 
Administration (Krajowa Administracja 
Skarbowa - KAS) has been introduced 
(without the need for the taxpayer to 
submit any additional application). 

KAS will fill out tax returns for 
personal income tax payers based 
on information from remitters, 
data provided by the taxpayer in 
the tax return for the previous year 
(e.g. the KRS number of the public 
benefit organisation, to which they 
contributed 1 percent of tax resulting 
from the prior year return) and data 
contained in the own registers of the 
Head of KAS (e.g. the amount of tax 
advances paid during the tax year by 
the taxpayer) and other state registers 
(e.g. Social Security Institution 
(ZUS) with regard to the amounts of 
social security and health insurance 
contributions paid, as well as in the 
PESEL register in connection with 
data for purposes of applying the child 
relief deduction).

In 2019, KAS will prepare and make 
available in electronic form the PIT-
37 and PIT-38 declarations (for the 
returns submitted for 2018). Starting 
from 2020, PIT-36 and PIT-36L 
declarations will also be added to the 
returns filled out by KAS.

Solidarity levy

Another novelty that taxpayers 
will face starting from 2019 is the 
solidarity levy introduced by the Act 
on the Solidarity Fund for Persons 
with Disabilities.

The aforementioned provisions 
introduce into the PIT Act a new tax 
in payable at a rate of 4 percent on 
the surplus of total income above 
PLN 1 000000 obtained in the tax 
year, to which the taxation rules set 
out in Article 27, Article 30b, Article 
30c and Article 30f of the PIT Act 
apply, reduced by the amount of 
social security contributions and 
the amounts referred to in Article 

As of this year revenues from trading  
in virtual currencies will be classified 
as capital gains in accordance with 
Article 17 of the PIT Act.

"

"

30f section 5 of the PIT Act (i.e. 
amounts reducing the taxable base 
for the income of a controlled foreign 
company).

The income referred to above includes 
income taxed according to the 
progressive tax scale (rates of 18 and 
32 percent), e.g. from employment 
contracts, civil law contracts, 
business activities (including those 
subject to the 19 percent tax rate) and 
income from capital gains (e.g. from 
the sale of securities or shares).

Income to which the new levy applies 
does not include income subject to 
flat-rate tax (e.g. interest and dividend 
income).

The taxpayer will be obliged to pay 
the solidarity levy by 30 April of the 
year following the tax year. What is 
important to note, is that the taxpayer 
will also be obliged to submit an 
additional declaration on the amount 
of the solidarity levy for the tax year.

Taxation of income from virtual 
currencies

PAs of this year revenues from trading 
in virtual currencies will be classified 
as capital gains in accordance with 
Article 17 of the PIT Act. This source 
of income will not be combined with 
other capital gains for tax purposes, 
however. Income from virtual currency 
trading will also be classified as capital 
gains even if the taxpayer receives 

it in the course of their business 
activity. As a result of adopting the 
above rules, a loss incurred in trading 
in virtual currencies cannot be offset 
against the taxpayer's other income, 
e.g. from the sale of shares, or from 
business activity.

Changes in rules on the sale 
of real estate

The changes introduced in the 
regulations enable a larger number 
of taxpayers to take advantage of the 
so-called housing relief by extending 
the period set for making housing 
expenditures from two to three years.

Moreover, the new regulations specify 
that the ownership right or a specific 
property right should be acquired by 
the statutory deadline in order for the 
expenses incurred for own housing 
purposes to be included in the so-
called housing relief.

In the case of disposal sale of real 
estate or property rights acquired 
through inheritance, the five-year 
period is counted from the end of the 
calendar year in which the acquisition 
or construction of this real estate or 
property right by the testator took 
place. As a reminder: until the end of 
2018, it was the date of death of the 
testator, i.e. the date on which the 
right of ownership passes to the heirs.

According to the new regulations, 
the tax-deductible costs in the case 
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of a sale of real estate and property 
rights acquired through inheritance 
include documented costs of 
acquisition/construction of real estate 
by the testator, as well as debts and 
inheritance burdens, including legitim 
claims. A taxpayer may deduct debts 
and inheritance burdens incurred both 
before and after obtaining income, 
as well as after filing the PIT-39 tax 
return.

Copy of certificate of tax residence

The amended regulations also allow 
for the use of a copy of the certificate 
of residence in order to confirm the 
taxpayer's place of residence for tax 
purposes.

To make this possible, the copy must 
not raise any doubts, and the value of 
the payment to a non-resident must 
not exceed PLN 10 000 per taxpayer 
per year.

Joint tax return

Spouses, as well as single parents, 
may enjoy a preferential regime for 
tax settlements even if they file an 
amendment to their annual return 
after 30 April of the year following 
the year to which the return relates. 
Until the end of 2018, filing past the 
deadline resulted in the loss of the 
right to the preferential treatment.

Mateusz Kobyliński   
Partner in the Tax Advisory 
Department in the Global 
Mobility Services (PIT) team 
at KPMG in Poland

Grzegorz Grochowina 
Manager in the Tax Advisory 
Department in the Global 
Mobility Services (PIT) team 
at KPMG in Poland
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Changes 
in VAT law
In 2019, significant changes in tax regulations 
(including VAT law) will come into force. Although 
some of them are expected in mid-2019 or even 
2020, it is worth considering and discussing them 
now, as they might require significant amendments 
and updates in particular tax systems.
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New VAT matrix and binding VAT 
rate information 

The Minister of Finance published, 
in November 2018, the draft of the 
amendment of both the VAT as well as 
the Tax Ordinance Acts (the “Draft”). 
The Draft implements regulations on 
so-called new matrix of VAT rates and 
binding rate information ("BRI"). 

The provisions relating to the matrix, 
are to enter into force only in 2020. 
The legislator, therefore, gives 
taxpayers time to prepare for those 
changes, what seems to be important 
here, taking into account that those 
changes might require appropriate 
processes to be carried out and 
internal accounting systems to be 
adapted. 

The amendment will introduce new 
lists of goods and services, subject 
to reduced VAT rates.  The new list 
will no longer be based on the Polish 
Classification of Goods and Services 
("PKWiU") codes of 2008, but on the 
Combined Nomenclature ("CN") - for 
goods and the current PKWiU of 2015 
- for services. 

As indicated in the justification to 
the Draft, the main purpose of the 

changes is to simplify the VAT system. 
"Many years of experience in the 
application of the PKWiU has shown 
that the system of VAT rates based on 
it, is in fact extensive and complicated, 
which results in significant difficulties 
in conducting business activity. (...) 
The current system is ineffective 
and criticised for the complexity and 
lack of protection for taxpayers in the 
application of VAT regulations based 
on the PKWiU (due to the lack of 
binding force of classification opinions 
issued by the Statistical Office)". 

In the opinion of the Ministry of 
Finance, the proposed changes will 
contribute to the simplification of 
the VAT rate system and ensure its 
simplicity and transparency, which is 
expected to significantly improve the 
business environment. 

It is still too early to discuss for which 
goods or services the VAT rates would 
increase or decrease, as works on 
the final version of the Act is still in 
progress. As an example, according 
to the Draft, the VAT rates would 
decrease for such goods as tropical 
fruits and citrus fruits, certain nuts 
(pistachios, almonds, coconuts); 
bread, including cookies – those 
would be subject to the 5% VAT rate 

(and not 8% or even 23% as it is the 
case now), regardless of their “best-
before” date. The increase in VAT 
rates will concern certain unprocessed 
spices (e.g. nutmeg, nutmeg flower, 
cumin, saffron, tumeric), as well as 
other than the so-called “100%” 
juices.

With regard to services (since CN 
codes refer to goods only), the Draft 
proposes that the PKWiU of 2008 
would be replaced by the one of 2015.

As indicated above, the new matrix 
would apply as of the beginning of 
2020. However, as of 1 April 2019, 
taxpayers will be able to apply to the 
tax authorities for the BRI. 

The BRI is to be a decision issued by 
the appointed tax authorities, for the 
purposes of VAT on supplies, imports, 
intra-Community acquisitions of goods 
or services. It will contain:

• a description of the goods or 
services which it relates to, 

• classification of the goods 
according to CN or the services 
according to PKWiU,
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• the VAT rate applicable to the 
goods or services so classified.

The aim of the BRI is therefore, in 
principle, to provide protection for 
taxpayers - it will be binding for the 
tax authorities in respect of a specific 
good or service. Moreover, all other 
taxpayers supplying the goods or 
services covered by the BRI, will also 
be able to take advantage of such a 
protection. The planned legislation 
obliges the authorities to include BRIs 
(after deletion of sensitive data) in the 
Public Information Bulletin. 

JPK_VDEK to replace VAT-7 and 
VAT-7K declarations 

Since 1 July 2016, the first taxpayers 
keeping tax books with the use of 
computer software have been obliged 
to submit sale and purchase registers 
for VAT purposes electronically in the 
form of a standard audit file for tax 
(JPK_VAT structure). As of 1 January 
2018, this obligation applies to all 
taxpayers. 

In recent months, the Ministry of 
Finance has been working on the 
preparation of a new, extended JPK 
structure, which would allow for the 
abolition of the obligation to submit 
VAT-7 and VAT-7K returns. The 
JPK_VAT file currently in use does 
not provide for such possibility as it 
does not contain all the information 
required for correct VAT settlements, 
such as the amount of input tax to be 
carried forward to the next settlement 

period, the amount of input tax carried 
forward from the previous settlement 
period, the amount of tax to be 
refunded, or the item concerning relief 
on acquisition of the cash registers. 
As a result of these works, a draft of 
the act amending the Polish VAT Act 
and the Tax Ordinance Act has been 
prepared.

The new JPK_VDEK file (working 
name) is to be an electronic 
document, the template of which 
will be published via ePUAP, covering 
both VAT returns and VAT records. 

Therefore, in accordance with the 
published draft of the amendment 
act, it will consist of a “VAT return” 
part and a “VAT evidence” part. 
Thus, the taxpayers will not have to 
submit two separate documents (VAT 
return and JPK_VAT file) in order to 
fulfil their obligations related to VAT 
settlements. The file in question, apart 
from the above-mentioned VAT return 
and VAT evidence data, will provide 
for an additional data necessary for 
the analysis of VAT settlements and 
potential audits.

As indicated in the justification to 
the amendment act in question, the 
additional benefit of the discussed 
changes would be the elimination of 
a number of attachments submitted 
together with the current version of 
a VAT return, i.e. VAT-ZZ, VAT-ZD and 
VAT-ZT, as well as the applications 
appearing in standard VAT returns. 
Attachments will be replaced by 

checkboxes included in the structure 
of the new JPK_VDEK file.

Despite the abolition of the obligation 
to submit VAT-7 and VAT-7K returns, 
taxpayers will still be obliged to submit 
a shortened VAT return with respect 
to passenger taxi services taxed with 
a lump-sum tax rate (VAT-12), as well 
as other VAT returns to which the 
existing legislation will apply (VAT-8, 
VAT-9M, VAT-10, VAT-11, VAT-13, VAT-
21, VAT-23, VAT-26, VAT-UE, VAT-UEK, 
VAT-R, VAT-Z and VIN-R and VIU-R, as 
well as VIN-D and VIU-D). On the other 

hand, the data previously submitted 
via VAT-27 return (i.e. the domestic 
sale listing) will be shared via the new 
JPK_VDEK file.

According to the discussed draft, the 
act is to enter into force as of 1 July 
2019. However, the new structure 
of the JPK_VDEK file has not yet 
been published – as envisaged in 
the amendment, such a structure 
will be provided by the Minister 
competent for public finance by 
way of a regulation. Therefore, the 
existing regulations on filing VAT 
returns will be applicable at least until 
the settlement for June 2019 (and, 
respectively, until the second quarter 
of 2019).

Change in definition of first 
occupation of immovable properties

The Ministry of Finance plans to 
modify the rules of VAT exemption for 

The amendment will introduce new 
lists of goods and services, subject 
to reduced VAT rates. 

"
"
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the supply of immovable properties. 
The change is connected with 
the verdict issued by the Court of 
Justice of the European Union on 16 
November 2017 in the case C-308/16 
Kozuba Premium Selection Sp. z o.o., 

In the said judgment, the Court stated 
that the Polish  regulations are not in 
line with the EU law, due to the fact 
that the exemption from VAT of the 
supply of real properties is subject to 
the condition that the first occupation 
of buildings or structures occurs 
exclusively as a result of a transaction 
subject to VAT.

According to the Court, the 'first 
occupation' of immovable property 
also takes place where a building or 
structure is used for the purposes of 
own business activity.

After the amendment to the Polish 
VAT Act, , the first occupation shall 
be understood as handing over for 
use to the first purchaser or user, or 
the commencement of use for own 
purposes, of buildings, structures or 
parts thereof after they have been 
constructed or improved. 

This amendment should significantly 
increase the number of transactions  
to which the possibility VAT exemption 
could apply. It is also worth to 
note that according to the recently 
published remarks to the planned 
regulations, the Ministry also plans to 
modify the definition of 'improvement' 
of immovable property (which also 
will involve a change in the scope of 
immovable properties covered by VAT 
exemption). 

OTHER CHANGES 

Mandatory VAT number (NIP) 
on receipts

In the case of a sale registered with a 
cash register, the Ministry of Finance 
plans that an invoice may be issued 
to the buyer (VAT payer) provided 
that his VAT number (NIP) is included 
on the receipt documenting a given 
transaction. If this condition is not 
met, both the seller and the purchaser 
will bear the negative consequences 
i.e. imposing an additional tax liability 
equal to 100% of the amount of tax 
indicated in the invoice.

It is doubtful whether the 
purchaser should be penalised 
for noncompliance by the seller. 
Therefore, in order to avoid sanctions, 
the entrepreneur, when purchasing 
goods or services, should make sure 
that the seller has included his NIP 
number on the receipt.

Bad debts relief

The period after which the creditor 
will be able to benefit from the "bad 
debt relief" and correct the tax base 
and output tax (and the debtor will be 
obliged to correct the input tax) will be 
shortened to 90 days. 

The amended regulations will also 
apply to receivables arising before 
1 January 2019, for which the 
new 90-day deadline expires after 
31 December 2018.

This change, through its mobilising 
effect on debtors and the release of 
funds of creditors, should result in an 
improvement of entrepreneurs cash 
flow.
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 White list

The plans of the Ministry of Finance 
also include the creation of the so-
called "white list", i.e. a list that would 
contain information about each active 
VAT payer, including: NIP number, full 
name, address of the place of business 
activity, address of the registered office, 
date of VAT registration, date and reason 
for deregistration and subsequent re-
registration as well as the bank account 
number indicated in the taxpayer's 
registration form.

A taxpayer who would pay the amount 
due to an account other than the one 
indicated in the said list would be jointly 
and severally liable with his contractor 
for its arrears in respect of a given 
transaction, and moreover, the amount 
of the receivables would constitute a tax 
non-deductible cost for this taxpayer.

Thus, on the one hand, taxpayers would 
be provided with a tool allowing them 
to verify the data of the contractor, but 
with a large number of transactions, 
this would result in an additional 
administrative burden.
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Paweł Przydatek 
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Changes in the 
Tax Ordinance - 
the next step in 
the fight against 
tax avoidance
The Tax Ordinance in the wording in force as of 1 
January 2019 introduces further provisions to tighten 
the tax system, the purpose of which is to prevent tax 
avoidance.
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First of all, attention should be paid 
to the changes in the general anti-
avoidance clause. Until now, the clause 
has been applied in a situation where 
the transaction was carried out primarily 
in order to achieve a tax benefit. On the 
other hand, in the legal regime as in 
force from 1 January 2019, the clause 
will be applied when the main or one 
of the main purpose of the transaction 
is to achieve a tax benefit. In practice, 
this means that the clause may also be 
applied in a situation where the taxpayer, 
when carrying out the transaction, 
was guided primarily by purpose other 
than the achievement of tax benefit, 
e.g. business considerations, but the 
effect of this transaction was also the 
achievement of a tax benefit. This may 
be the case where the taxpayer has 
carried out the transaction in a way that 
reduces the tax burden, despite the fact 
that there were other ways in which 
the transaction could be executed, not 
resulting in a tax benefit.

A wider application of the clause will 
also be possible in connection with a 
cancellation of the 100.000 PLN limit, 
with which, until now application of 
the above mentioned clause has been 
excluded. This means that the general 
anti-avoidance clause can in principle 
be applied in any case, even with 
regard to minor tax benefits, which the 
fiscal authorities consider artificial and 
contrary to the tax provisions.

A list of premises justifying the 
classification of taxpayer's activities 
as artificial has also been extended 
(the condition for the application of 
the clause is the artificial way in which 
the taxpayer operates). Currently, a 
taxpayer's action may be considered 
artificial, for example, in a situation 
where the tax benefit obtained is not 
reflected in the business risk incurred 
by the entity or where an entity which 
does not carry out an actual business 
activity or does not perform a significant 
economic function has been involved in 
the transaction.

However, these are not the only 
changes that have been made to the 
general anti-avoidance clause. The 
amendment allowed for the application 
of the clause to tax remitter as well 
as clarified that an appropriate action 
(i.e. an action which the entity could 
perform in given circumstances if it 
acted reasonably and was guided by 
legal purposes other than obtaining 
a tax advantage) may also consist in 
omission.

It should be noted that until now the 
taxpayer to whom the clause was 
applied was obligated  to return to the 
tax office tax arrears, together with 
interest, in the amount estimated if 
artificial construction had not been 
applied. However, in the legislator's 

opinion, such a solution did not 
constitute sufficient prevention against 
the application of artificial constructions 
by taxpayers. Therefore, the legislator 
has now introduced a sanction in the 
form of an additional tax obligation, 
which is intended to discourage 
taxpayers from taking actions aimed 
at avoiding taxation. An additional tax 
obligation will be imposed by a decision 
of the tax authority if the decision 
is issued using, among others, the 
general anti-avoidance clause as well as 
measures limiting contractual benefits 
(a new term relating to the abuse of 
double taxation avoidance agreements 
and other ratified agreements on tax 
issues). If the statutory requirements  
are met, the tax authority is obligated to  
impose additional tax obligation on the 
taxpayer.

In accordance with the new regulations, 
a taxpayer who, in the opinion of the tax 
authorities, has obtained prohibited tax 
benefits shall be obliged to pay:

• 10 % of the sum of tax loss unduly 
reported or overvalued  and taxable 
income not reported in full or in part, 
or

• 40 % of the amount of the tax 
benefit where it concerns a tax 
other than income tax.

The tax authorities will be able to double 
or even triple the above rates.

Obtaining an individual interpretation will not protect 
against the application of the new provisions, as 
according to amended provisions  scope, in which motion 
for individual interpretation may be filed, is limited. 

"
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Obtaining an individual interpretation 
will not protect against the application 
of the new provisions, as according to 
amended provisions  scope, in which 
motion for individual interpretation may 
be filed, is limited.  It will also be more 
difficult for taxpayers to take advantage 
of the protective power of individual 
interpretation, general interpretation, 
tax clarifications and established 
interpretation practice of the authorities.

Analysing the provisions of the Tax 
Ordinance, in its wording as of 1 
January 2019, it is impossible to resist 
the impression that they constitute 
a response of the tax authorities to 
the ineffectiveness of the existing 
provisions designed to fight against tax 
avoidance. The panacea for the lack of 
effective application of the general anti-
avoidance clause is to extend the scope 
of its application, introduce sanctions 
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Department in the Tax 
and Court Proceedings team 
at KPMG in Poland

Dariusz Malinowski 
Partner in the Tax Advisory 
Department, Head of the Tax 
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in the form of additional tax obligation 
and further restricting taxpayers' ability 
to obtain an individual interpretation 
and take advantage of the protection 
resulting from it. The above changes 
in connection with the Mandatory 

Disclosure Rules, which has been 
imposed, among others, on tax advisers, 
attorneys-at-law and advocates where 
implemented to ensure the effective 
fighting against tax avoidance.
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Transfer pricing 
- the pace of 
change does not 
slow down
As everyone is well aware, at the beginning of 2017, revolutionary 
regulations were enacted with regard to transfer pricing in terms 
of documentation obligations and verification of the arm’s length 
nature of transactions with related entities. The legislation has not 
yet taken root well in the Polish legal system, taxpayers have made 
a great effort to adapt their procedures to their new responsibilities, 
and now another very big change is coming from 2019 onwards. 
Interestingly, some of the provisions will be applicable for 
documenting transactions from 2018.
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Significant impact

Even the definition of related parties 
will change. The decisive factor will be 
the so-called "significant influence" on 
another entity - understood not only 
as capital relations between entities 
or ownership of more than 25% of 
the voting rights, but also, e.g., as the 
actual influence exercised by a natural 
person in the form of a real ability to 
influence the making of key economic 
decisions.

Transaction value

The value of the transaction will 
be decisive for the creation of the 
documentation obligation, with the 
size of the entity being irrelevant (as 
it was the case in the 2017 legislation). 

The transaction value has been 
defined as the net value, it is 
indicated that for loans it is the 
principal amount, for guarantees - 
the guarantee amount, and for bond 
issues - the nominal value. 

The Act introduces a number of 
definitions, including definitions 
of homogeneous transactions of a 
similar nature. The documentation 
obligation arises if the value of 

homogeneous transactions for 
commodity or financial transactions 
exceeds PLN 10 million, and in other 
cases PLN 2 million. 

The documentation must definitely 
include a transfer pricing comparable 
analysis, verifying the arm’s length 
nature of the transaction.

2018 - year of choice

When documenting transactions 
concluded with related parties 
in 2018, taxpayers may choose 
whether to prepare documentation 
in accordance with the new 
documentation regime - i.e. the 
regulations in force as of 2019 or to 
continue with the documentation 
rules introduced from 2017. This 
choice is especially important for 
entities documenting numerous 
domestic transactions.

As of 2019, all taxpayers, without 
exception, will be required to apply 
the new rules.

Domestic transactions 

Under certain conditions, domestic 
entities have been exempted from 
the obligation to document mutual 

transactions. This applies to entities 
which do not benefit from exemptions, 
including those which operate in 
a special economic zone and have 
not incurred a tax loss. It is worth 
remembering that the exemption 
from the documentation obligation 
does not imply an exemption from the 
application of market prices and does 
not deprive the authorities of the right 
to verify and estimate income  on the 
basis of transfer pricing regulations.

Safe harbours

The legislator introduces solutions, 
the application of which is to protect 
against income assessment by the 
fiscal authorities, the so-called safe 
harbours. They apply to low value 
adding services and loans, but only 
under a number of conditions. The 
most important conditions are set out 
below.

In order to take advantage of the 
simplified rules for services, it is first 
of all necessary to examine whether 
the services qualify for the catalogue 
of low value adding services. Then, the 
method of calculation specified in the 
Act should be adopted: the cost plus 
method or the transaction net margin 
method and a mark-up of not more 
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than 5% (in the case of purchase of 
services) and not less than 5% (in the 
case of provision of such services by 
a taxpayer to related entities) should 
be applied. As a result, in the case 
of domestic entities, only a mark-up 

level of 5% provides protection for the 
provider and the purchaser.

In the case of loans, the authority shall 
not question the interest rate if, among 
others, the base rate and the margin 
amount correspond to the values 
published in the announcement of the 
Minister of Finance, and the principal 
of loans taken out or granted between 
affiliated entities does not exceed PLN 
20 million.

Non-recognition or re-
characterisation of a controlled 
transaction 

The legislator vests in the authorities 
a specific power to challenge the tax 
consequences of a given transaction 
between related parties by omitting 
its effects or replacing them with 
those that would have arisen if 
there had been another transaction, 
more appropriate according to the 
inspectors, instead of the transaction 
in question. This will be possible 
where the authorities consider that 
in a comparable situation, unrelated 
entities would either not have entered 
into the transaction in question at all 
or would have entered into another 
transaction.

In assessing whether affiliated 
entities would have entered into a 
given transaction or a different one, 

the tax authority should be guided 
by economic reasonableness, taking 
into account the conditions that 
would have been set by independent 
entities and the options that were 
realistically available at the time the 

transaction was entered into. Certainly, 
the practical application of these 
provisions will give rise to a great deal 
of controversy, especially since, as 
a result, the authorities will have the 
power to determine the taxpayer's 
income or loss at a completely 
different level. 

Transfer pricing adjustments

NFortunately, the latest changes will 
also regulate the issue of transfer pricing 
adjustments. Until now, this area has not 
been properly regulated and has often 
led, both in terms of tax interpretations 
and sometimes in court verdicts, to 
solutions unfavourable to taxpayers. 
From the beginning of 2019, it will be 
clear that where there has been a change 
in material circumstances affecting the 
terms of the transaction agreed during 
the year, or where the actual costs or 
revenues underlying the calculation 
of the price are known, taxpayers will 
have the right to make transfer pricing 
adjustments. This will require certain 
formalities (e.g. having a statement from 
the other party to the transaction that 
similar price changes have been made 
on its side), but it will ensure that tax 
settlements can be properly adjusted in a 
given period of time. 

That's not all. Due to the restricted length 
of the article, a number of important 
issues were not raised, such as changes 

in the documentation elements, TP-R 
and Country-by-country reporting 
obligations, extension of the catalogue 
of methods by the addition of valuation 
techniques or new sanctions in the area 
of transfer pricing. 

The subject matter of new 
transfer pricing regulations will be 
comprehensively discussed in the next 
issue of the Frontiers in tax.
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The exemption from the documentation obligation does not imply an 

exemption from the application of market prices and does not deprive 

the authorities of the right to verify and estimate income.

"
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Ready for changes. Tax technologies in companies operating in Poland

The KPMG report in Poland entitled "Ready for changes. Tax technologies in companies operating in Poland" was created on the 
basis of a survey, the aim of which was to determine the level of automation of tax processes in companies operating in Poland. 
The survey was carried out with the participation of the research company Norstat on a group of 300 enterprises, excluding 
the public and financial sectors. Respondents were persons occupying financial and tax positions: chief accountants, finance 
directors, finance managers, board members, controlling directors and others. The survey was conducted using the CATI 
(Computer Assisted Telephone Interview) method in March 2018.

Fashion market in Poland 

The KPMG report in Poland entitled "The fashion market in Poland" was created on the basis of a survey conducted among 
consumers and companies manufacturing clothing or footwear. The consumer survey was conducted using the CAWI Internet 
survey method among the members of Norstat's Internet panel. The survey was conducted on a representative sample of 543 
adult women and men from the 10 largest cities in Poland. The survey of companies was carried out by the CATI telephone 
interviews method among managers in companies involved in the production of clothing or footwear. 27 medium and large 
enterprises with revenues exceeding PLN 50 million were surveyed. The study was carried out in October 2018. The part of 
the report concerning challenges and opportunities in the education of the fashion industry was drawn up by the Business and 
Fashion Law Academy of Lazarski University.

Security of mobile technologies

The KPMG report in Poland entitled "Mobile technology security" is based on a survey carried out on a sample of 100 companies. 
The survey was conducted using the CATI (Computer-Assisted Web Interview) method among persons responsible for IT 
security (board members, security directors, presidents, IT directors or other persons responsible for this area). The survey was 
carried out in September 2018 by Norstat Polska.

"The automotive industry. Q4/2018 Edition"

The quarterly report of PZPM and KPMG in Poland "Automotive industry. Q4/2018 Edition" belongs to a series of quarterly 
reports whose aim is to present current trends in the automotive industry in Poland, understood both as the automotive 
market, as well as industrial production and automotive financial services. The analysis is based on the latest available 
registration, statistical and market data. The publication is a joint venture of the Polish Automotive Industry Association 
and KPMG in Poland.

Property Lending Barometer 2018

The report entitled "Property Lending Barometer 2018". was drawn up on the basis of responses from more than 70 financial 
institutions operating in the real estate sector in 14 European countries. Representatives of leading financial institutions 
presented their opinions on key issues related to real estate lending during in-depth interviews. The countries included in the 
survey were divided into two categories: Central and Eastern European economies (Bulgaria, Croatia, Czech Republic, Poland, 
Romania, Serbia, Slovakia, Slovenia, Hungary) and other European economies (Austria, Cyprus, the Netherlands, Ireland, 
Sweden). The survey was carried out in May-July 2018.

Printing and printed packaging market in Poland

The report of KPMG in Poland, the Polish Brotherhood of Gutenberg Knights and the Faculty of Journalism, Information 
and Bibliology of the University of Warsaw, entitled "The Printing and Printed Packaging Market in Poland" was drawn up 
on the basis of a survey of the Polish printing market for the 7th time. In the May-June 2018 r., the survey of entrepreneurs 
was carried out by the Faculty of Journalism, Information and Bibliology of the University of Warsaw on a sample of 266 
companies. Respondents included members of the top management of the companies. The study was carried out using 
two methods: CATI (Computer Assisted Telephone Interviews) by the Media Research Laboratory (LBM) WDIB UW and 
completed questionnaires received from companies.

The KPMG analyses and reports are an output of our expertise and experience.The publications take 
up issues important to enterprises operating in Poland and globally.
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