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MOF and SAT issued new regulations to encourage corporate
restructuring and investment with non-monetary assets
Background
Circular on Corporate Income
Tax Treatments to Encourage
Corporate Restructuring,
issued by the Ministry of
Finance (MOF) and the State
Administration of Taxation
(SAT) on 25 December 2014,
Caishui [2014] No.109
(“Circular 109”), effective 1
January 2014 and for
unresolved corporate
restructuring cases before the
issuance of the regulation
Circular on Corporate Income
Tax Treatments on Investment
with Non-Monetary Assets,
issued by the MOF and SAT
on 31 December 2014,
Caishui [2014] No.116
(“Circular 116”), effective 1
January 2014 and for
unresolved investment cases
using non-monetary assets
before the issuance of the
regulation

The State Council issued a circular Guofa [2014] No.14 “Guidelines on Further
Optimizing Market Environment for M&A Restructuring”, which requires
finance and tax authorities to “amend the regulations governing special tax
treatment for M&A restructuring activities, relax the ratio limit on the acquired
shares (assets) out of the total shares (assets) of the acquiree entity, broaden
the scope for special tax treatment and release relevant regulations on
Corporate Income Tax (CIT) treatment for investment with non-monetary
assets”.
As a response, the MOF and SAT jointly issued Circular 109 and Circular 116
respectively in December 2014 to clarify further regarding the above mentioned
“ratio limit”, “scope broadening” and “investment with non-monetary assets”.
PRC entities which are conducting or plan to conduct internal restructuring and
investment activities should evaluate the impact of the two circulars and
optimize their current restructuring and investment scheme in order to take
advantage of the favorable tax treatments stipulated in these two circulars.
Main contents of Circular 109
Articles 1 & 2 of Circular 109 relax the “ratio limits” in relation to share or asset
acquisition to enjoy special restructuring under Circular 59:
Circular 59

Circular 109

For a share acquisition, the shares
acquired should be at least 75% of
the total shares of the acquiree entity

For a share acquisition, the shares
acquired should be at least 50% of
the total shares of the acquiree entity

For an asset acquisition, the assets
acquired should be at least 75% of
the total assets of the acquiree entity

For an asset acquisition, the assets
acquired should be at least 50% of
the total assets of the acquiree entity

Article 3 of Circular 109 adds the following two additional situations which can
qualify for special restructuring:
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Circular on Several Issues on
Corporate Income Tax
Treatments for Corporate
Restructuring Transactions,
issued by the MOF and SAT
on 30 April 2009, Caishui
[2009] No.59 (“Circular 59”),
effective 1 January 2008
Circular on Corporate Income
Tax Treatments for Asset
Restructuring (such as
Non-Monetary Asset
Investment) of Entity in China
(Shanghai) Pilot Free Trade
Zone, issued by the MOF and
SAT on 15 November 2013,
Caishui [2013] No.91 (“Circular
91”), effective 15 November
2013

Restructuring
situation
 The PRC transferor
and the PRC
transferee have a
100%
direct-investment
holding relationship
 The PRC transferor
and the PRC
transferee are 100%
directly owned by the
same PRC
shareholder or the
same group of PRC
shareholders

Conditions

Special tax treatment

 The shares or assets
will be assigned (“划
转”) with net book
value (NBV)

 Neither the transferor
or the transferee
needs to recognize
income derived from
the assignment

 The assignment (划
转) is conducted for
reasonable
commercial purposes
and not for tax
purposes such as
reduction of taxes,
exemption of taxes or
deferral of taxes
 The original operating
activities of those
shares or assets
assigned (“划转”)
should not be
changed within 12
months of the
assignment

 The tax basis of the
shares/assets
received by the
transferee shall be
based on the original
NBV of the transferor
 The depreciation of
the assets received
by the transferee
shall be calculated
with the basis of the
original NBV

 Neither the transferor
or the transferee will
recognize profit/loss
for accounting
purpose
Circular 109 took effect 1 January 2014 and is valid for corporate restructuring
cases unresolved before the issuance date of the circular.
Main contents of Circular 116
The CIT treatment for investment with non-monetary assets under Circular 91,
which was adopted for entities in Shanghai Pilot Free Trade Zone, has been
expanded to the rest of China due to the release of the Circular 116.
Entity

Tax treatment

Investor

 Tax treatment for the gains derived from investment
with non-monetary assets
Investment gains = fair market value (FMV) of the
invested assets – tax basis of the assets
(Investment gains can be realized equally for no more
than five years for CIT purposes.
The investment gains will be realized when the
investment agreement becomes effective and
relevant registrations have proceeded.)
 Tax treatment for the shares of the investee obtained
Tax basis of the shares obtained = the original tax
basis of the invested assets + investment gain
realized each year
(The tax basis should be adjusted each year in line
with the investment gain realized.)
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Investee

Tax basis of the non-monetary assets obtained = FMV

If the investor later transfers the shares obtained or retracts those investments
or is liquidated, the above tax deferal treatment is terminated and all the gains
are immediately subject to CIT.
Circular 106 also adds that investment with non-monetary assets includes
situations when a new PRC resident enterprise is established with
non-monetary assets or an existing PRC resident enterprise is injected with
such assets. When the entity conducts investment with non-monetary assets
and it also qualifies for special restructuring under Circular 59, the entity can
elect such special tax treatment stipulated in Circular 59.
Similar to Circular 109, Circular 116 also took effect 1 January 2014 and is valid
for investment cases unresolved before the issuance date of the circular.
KPMG Observation
The release of Circular 109 and Circular 116 is a significant improvement to
corporate restructuring and investment activities.
Specifically, Circular 109 relaxes the current conditions for special restructuring
under Circular 59 by reducing the minimum ratio limit from 75% to 50% for
share/asset acquisition. It provides more flexibility to corporate restructuring.
Furthermore, Circular 109 specifies that as long as certain conditions are met,
the share/asset assignment (“划转”) between PRC enterprises having a
direct holding relationship or under the same control will no longer be limited to
the ratio requirements under Circular 59 and can adopt tax deferral treatment
accordingly. Compared to the conditions in Circular 59, the conditions set in
Circular 109 remove the requirement that the original main shareholder should
not transfer the shares obtained within the following 12 months. It could be
good news for PRC entities to conduct internal restructuring that involves
multiple steps of transfer.
Circular 106 allows PRC entities to pay PRC CIT derived from investment with
non-monetary assets by instalment. It will relieve the cash flow issue that
arises when all the CIT must be paid all at once.
Given that the two circulars give favourable tax treatments to corporate
restructuring and investment, proper tax planning of the restructuring and
investment scheme becomes extremely necessary. Therefore, PRC entities
conducting or planning to conduct internal restructuring and investment
activities should evaluate the impact of the two circulars and optimise the
current restructuring and investment scheme to take advantage of these
favorable tax treatments.
Uncertainties in the circulars
The new restructuring situation proposed in Circular 109 only applies to PRC
resident enterprises. Similar situations for cross-boarder corporate restructuring
have not been relaxed and will continue to be governed under Circular 59. We
can see that the MOF and SAT are still reluctant to ease the requirements of
special restructuring involving PRC non-resident enterprise or cross border
transactions.
In addition, there are some uncertainties in Circular 109:
1) For the share/asset assignment (“划转”)between the PRC transferor and
the PRC transferee which are 100% directly owned by the same group of PRC
shareholders, the regulation does not clearly state that whether the PRC
shareholders need to hold same shareholding in both transferor and transferee.
2) Circular 109 uses the word “assignment”(“划转”) but does not provide
further interpretation. Such wording is more oftenly used in circulars related to
the restructuring of state-owned enterprises (SOEs) and public institutions. We
have noticed that similar wording is also used in several recent tax regulations
such as SAT Announcement [2014] No.29 “Clarification of Certain Taxable
Income Issues for CIT purposes” and Caishui [2012] No.4 “Deed Tax
Incentives for the Restructuring of Corporates and Public Institutions”. Does it
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mean that the use of the word has been extended to normal corporates as well,
or has the regulation been released mainly for the current SOE reform
initiative?
In addition, there are still a few uncertainties whether the assignment (“划
转”) is free of charge or is compensated with considerations, whether it is an
activity of giving for free or capital reduction in one entity and capital increase in
another, and how the accounting treatment will be determined when the
transferor and transferee will not realize a profit/loss.
There may be further interpretations of these uncertainties from SAT in the
future. We have also noted that SAT is currently in discussions to revise
Circular 59 based on the practical issues encountered over the years. Please
stay tuned for updates.

© 2015 KPMG, a Hong Kong partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a
Swiss entity. © 2014 KPMG Advisory (China) Limited, a wholly foreign owned enterprise in China and a member firm of the KPMG network of independent member firms affiliated with
KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.

Khoonming Ho
Partner in Charge, Tax
China and Hong Kong SAR
Tel. +86 (10) 8508 7082
khoonming.ho@kpmg.com
Beijing/Shenyang
David Ling
Partner in Charge, Tax
Northern China
Tel. +86 (10) 8508 7083
david.ling@kpmg.com
Tianjin
David Ling
Partner in Charge, Tax
Northern China
Tel. +86 (10) 8508 7083
david.ling@kpmg.com
Eric Zhou
Tel. +86 (10) 8508 7610
ec.zhou@kpmg.com
Qingdao
Vincent Pang
Tel. +86 (532) 8907 1728
vincent.pang@kpmg.com
Shanghai/Nanjing
Lewis Lu
Partner in Charge, Tax
Central China
Tel. +86 (21) 2212 3421
lewis.lu@kpmg.com
Chengdu
Anthony Chau
Tel. +86 (28) 8673 3916
anthony.chau@kpmg.com
Hangzhou
John Wang
Tel. +86 (571) 2803 8088
john.wang@kpmg.com
Guangzhou
Lilly Li
Tel. +86 (20) 3813 8999
lilly.li@kpmg.com
Fuzhou/Xiamen
Maria Mei
Tel. +86 (592) 2150 807
maria.mei@kpmg.com
Shenzhen
Eileen Sun
Partner in Charge, Tax
Southern China
Tel. +86 (755) 2547 1188
eileen.gh.sun@kpmg.com
Hong Kong
Karmen Yeung
Tel. +852 2143 8753
karmen.yeung@kpmg.com

Northern China
David Ling
Partner in Charge, Tax
Northern China
Tel. +86 (10) 8508 7083
david.ling@kpmg.com
Vaughn Barber
Tel. +86 (10) 8508 7071
vaughn.barber@kpmg.com
David Chamberlain
Tel. +86 (10) 8508 7056
david.chamberlain@kpmg.com
Tony Feng
Tel. +86 (10) 8508 7531
tony.feng@kpmg.com
John Gu
Tel. +86 (10) 8508 7095
john.gu@kpmg.com
Helen Han
Tel. +86 (10) 8508 7627
h.han@kpmg.com
Josephine Jiang
Tel. +86 (10) 8508 7511
josephine.jiang@kpmg.com

Jessica Xie
Tel. +86 (10) 8508 7540
jessica.xie@kpmg.com

Henry Ngai
Tel. +86 (21) 2212 3411
henry.ngai@kpmg.com

Jean Jin Li
Tel. +86 (755) 2547 1128
jean.j.li@kpmg.com

Charles Kinsley
Tel. +852 2826 8070
charles.kinsley@kpmg.com

Irene Yan
Tel. +86 (10) 8508 7508
irene.yan@kpmg.com

Brett Norwood
Tel. +86 (21) 2212 3505
brett.norwood@kpmg.com

Lilly Li
Tel. +86 (20) 3813 8999
lilly.li@kpmg.com

John Kondos
Tel. +852 2685 7457
john.kondos@kpmg.com

Sheila Zhang
Tel: +86 (10) 8508 7507
sheila.zhang@kpmg.com

Yasuhiko Otani
Tel. +86 (21) 2212 3360
yasuhiko.otani@kpmg.com

Kelly Liao
Tel. +86 (20) 3813 8668
kelly.liao@kpmg.com

Kate Lai
Tel. +852 2978 8942
kate.lai@kpmg.com

Tiansheng Zhang
Tel. +86 (10) 8508 7526
tiansheng.zhang@kpmg.com

Amy Rao
Tel. +86 (21) 2212 3208
amy.rao@kpmg.com

Donald Lin
Tel. +86 (20) 3813 8680
donald.lin@kpmg.com

Alice Leung
Tel. +852 2143 8711
alice.leung@kpmg.com

Tracy Zhang
Tel. +86 (10) 8508 7509
tracy.h.zhang@kpmg.com

John Wang
Tel. +86 (21) 2212 3438
john.wang@kpmg.com

Grace Luo
Tel. +86 (20) 3813 8609
grace.luo@kpmg.com

Steve Man
Tel. +852 2978 8976
steve.man@kpmg.com

Abe Zhao
Tel. +86 (10) 8508 7096
abe.zhao@kpmg.com

Jennifer Weng
Tel. +86 (21) 2212 3431
jennifer.weng@kpmg.com

Maria Mei
Tel. +86 (592) 2150 807
maria.mei@kpmg.com

Ivor Morris
Tel. +852 2847 5092
ivor.morris@kpmg.com

Eric Zhou
Tel. +86 (10) 8508 7610
ec.zhou@kpmg.com

Henry Wong
Tel. +86 (21) 2212 3380
henry.wong@kpmg.com

Michelle Sun
Tel. +86 (20) 3813 8615
michelle.sun@kpmg.com

Curtis Ng
Tel. +852 2143 8709
curtis.ng@kpmg.com

Grace Xie
Tel. +86 (21) 2212 3422
grace.xie@kpmg.com

Bin Yang
Tel. +86 (20) 3813 8605
bin.yang@kpmg.com

Kari Pahlman
Tel. +852 2143 8777
kari.pahlman@kpmg.com

Bruce Xu
Tel. +86 (21) 2212 3396
bruce.xu@kpmg.com

Lixin Zeng
Tel. +86 (20) 3813 8812
lixin.zeng@kpmg.com

Benjamin Pong
Tel. +852 2143 8525
benjamin.pong@kpmg.com

Hong Kong
Ayesha M. Lau
Partner in Charge, Tax
Hong Kong SAR
Tel. +852 2826 7165
ayesha.lau@kpmg.com

Malcolm Prebble
Tel. +852 2684 7472
malcolm.j.prebble@kpmg.com

Chris Abbiss
Tel. +852 2826 7226
chris.abbiss@kpmg.com

David Siew
Tel. +852 2143 8785
david.siew@kpmg.com

Kevin Lee
Tel. +86 (10) 8508 7536
kevin.lee@kpmg.com

Central China
Lewis Lu
Partner in Charge, Tax
Central China
Tel. +86 (21) 2212 3421
lewis.lu@kpmg.com

Li Li
Tel. +86 (10) 8508 7537
li.li@kpmg.com

Anthony Chau
Tel. +86 (21) 2212 3206
anthony.chau@kpmg.com

William Zhang
Tel. +86 (21) 2212 3415
william.zhang@kpmg.com

Thomas Li
Tel. +86 (10) 8508 7574
thomas.li@kpmg.com

Cheng Chi
Tel. +86 (21) 2212 3433
cheng.chi@kpmg.com

Michelle Zhou
Tel. +86 (21) 2212 3458
michelle.b.zhou@kpmg.com

Simon Liu
Tel. +86 (10) 8508 7565
simon.liu@kpmg.com

Cheng Dong
Tel. +86 (21) 2212 3410
cheng.dong@kpmg.com

Paul Ma
Tel. +86 (10) 8508 7076
paul.ma@kpmg.com

Alan Garcia
Tel. +86 (21) 2212 3509
alan.garcia@kpmg.com

Alan O’Connor
Tel. +86 (10) 8508 7521
alan.oconnor@kpmg.com

Chris Ho
Tel. +86 (21) 2212 3406
chris.ho@kpmg.com

Penny Chen
Tel. +86 (755) 2547 1072
penny.chen@kpmg.com

Yvette Chan
Tel. +852 2847 5108
yvette.chan@kpmg.com

Wade Wagatsuma
Tel. +852 2685 7806
wade.wagatsuma@kpmg.com

Vincent Pang
Tel. +86 (10) 8508 7516
+86 (532) 8907 1728
vincent.pang@kpmg.com

Dylan Jeng
Tel. +86 (21) 2212 3080
dylan.jeng@kpmg.com

Vivian Chen
Tel. +86 (755) 2547 1198
vivian.w.chen@kpmg.com

Rebecca Chin
Tel. +852 2978 8987
rebecca.chin@kpmg.com

Lachlan Wolfers
Tel. +852 2685 7791
lachlan.wolfers@kpmg.com

Ho Yin Leung
Tel. +86 (21) 2212 3358
hoyin.leung@kpmg.com

Sam Fan
Tel. +86 (755) 2547 1071
sam.kh.fan@kpmg.com

Matthew Fenwick
Christopher Xing
Tel. +852 2143 8761
Tel. +852 2978 8965
matthew.fenwick@kpmg.com christopher.xing@kpmg.com

Sunny Leung
Tel. +86 (21) 2212 3488
sunny.leung@kpmg.com

Ricky Gu
Tel. +86 (20) 3813 8620
ricky.gu@kpmg.com

Barbara Forrest
Tel. +852 2978 8941
barbara.forrest@kpmg.com

Karmen Yeung
Tel. +852 2143 8753
karmen.yeung@kpmg.com

Michael Li
Tel. +86 (21) 2212 3463
michael.y.li@kpmg.com

Angie Ho
Tel. +86 (755) 2547 1276
angie.ho@kpmg.com

Stanley Ho
Tel. +852 2826 7296
stanley.ho@kpmg.com

Adam Zhong
Tel. +852 2685 7559
adam.zhong@kpmg.com

Shirley Shen
Tel. +86 (10) 8508 7586
yinghua.shen@kpmg.com
Joseph Tam
Tel. +86 (10) 8508 7605
laiyiu.tam@kpmg.com
Michael Wong
Tel. +86 (10) 8508 7085
michael.wong@kpmg.com

Christopher Mak
Tel. +86 (21) 2212 3409
christopher.mak@kpmg.com

Southern China
Eileen Sun
Partner in Charge, Tax
Southern China
Tel. +86 (755) 2547 1188
eileen.gh.sun@kpmg.com

Murray Sarelius
Tel. +852 3927 5671
murray.sarelius@kpmg.com

Darren Bowdern
John Timpany
Tel. +852 2826 7166
Tel. +852 2143 8790
darren.bowdern@kpmg.com john.timpany@kpmg.com

Daniel Hui
Tel. +852 2685 7815
daniel.hui@kpmg.com

kpmg.com/cn
The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and
timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should act upon such
information without appropriate professional advice after a thorough examination of the particular situation.
© 2015 KPMG, a Hong Kong partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a
Swiss entity. © 2015 KPMG Advisory (China) Limited, a wholly foreign owned enterprise in China and a member firm of the KPMG network of independent member firms affiliated with
KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved. The KPMG name, logo and “cutting through complexity” are registered trademarks or trademarks
of KPMG International.

