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                   hen multinational corporations (MNCs)       
    began accelerating investment into China in 
    the 1990s on the back of market reforms 
pushed by Deng Xiaoping, many did so via joint venture 
(JV) structures owing to either commercial rationale or 
regulatory need. Case studies abound regarding the 
mixed results of many such JVs. Now, though, the ‘twin 
JV’ is emerging, and with it a new chapter in China’s 
evolving business landscape. 

Following China’s entry into the World Trade 
Organization in 2001, the regulatory environment 
changed, allowing MNCs in many sectors to fully own 
their Chinese operations. This led to a decade of 
extensive activity by MNCs in building market share 
through acquisition or organic growth. 

In recent years, many MNCs have found acquisition 
targets that made sound commercial and strategic sense 
but completing the deals often proved difficult given 
significant risk exposures (including legal-, HR- and tax-
related liabilities). Several reasons can be put forth, 
including: many ‘higher quality’ targets have already 
been invested in; private equity activity has risen; and 
many private-owned enterprises in China have grown 
into strong autonomous businesses with clear strategies, 
obtaining external capital via IPO. 

Many MNCs now find their Chinese operations have 
reached critical mass – for some exceeding USD1 billion 
– but targeting double-digit growth off such a large base 
is increasingly challenging. This has led MNCs’ China 
operations to consider how to enter new regional 
markets – weighing up landmark transactions, including 
revisiting JVs, in achieving this. 

The state-owned enterprise (SOE) reforms announced 
during the Third Plenum of the Central Committee of the 
Communist Party of China in November 2013 include 
actively promoting a mixed ownership economy and 
permitting more private capital (including that from 
foreign investors) to take equity stakes in projects 
featuring investment by state-owned capital.¹   

  

  

 

 

 

 

 

 

 

 

 

We are starting to see various MNCs enter discussions 
with SOEs to understand the opportunities available. To 
date government guidance has been limited but the 
general understanding is that any JVs with SOEs should 
not be in restricted sectors – such as defense – and that 
the SOE would be expected to consolidate the JV. 

This raises a number of concerns, including loss of 
control of intellectual property (IP) and/or commercial 
and distribution networks, for MNCs which might also 
seek to consolidate their investment in the JV. 

Such challenges have led to the revisiting of ‘twin JV’ 
structures involving a production JV and a commercial 
JV. Typically the SOE owns 51% of the production JV 
(MNC owns 49%) and the SOE consolidates, while the 
MNC owns 51% of the commercial JV (SOE owns 49%) 
and the MNC consolidates.  

This structure enables both entities to consolidate 
revenue and the MNC can ring-fence IP or key business 
relationships/distribution networks in the commercial JV. 
However, the following should also be considered: 

- A statutory valuation process would be required to 
determine the value of assets contributed from the 
SOE and also assets contributed by the MNC. This 
must be performed by a Chinese government- 
approved and licensed asset valuation firm. 

- Transfer pricing issues arise on related-party  
purchase/sales, service and royalty transactions in 
ensuring economic allocation of profits between both 
JV parties on respective functions, assets, and risks, 
and in addressing JV partner consolidation.  

- At initial establishment, considerations include which 
entity (commercial JV, production JV, overseas entity 
of one or both JV partners etc.) in the value chain 
should bear any associated start-up costs and risks. 

- A shareholders’ agreement would need careful 
drafting to ensure the MNC has true ‘control’ of the 
entity to ensure consolidation (under IFRS). 

- JVs rarely last forever; the SOE and MNC should 
consider how they might exit the twin JV structure. 
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