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Foreword
The Federal Inland Revenue Service (FIRS) published the 
revised Income Tax (Transfer Pricing) Regulations, 2018  
(revised TP Regulations) in August 2018. The revised TP 
Regulations has an effective date of 12 March 2018 and 
applies to basis periods commencing on or after that date. 
With the introduction of the revised TP Regulations, it has 
become imperative for taxpayers to review their related party 
transactions to ensure that they align with the provisions of 
the Regulations. The objective of such review is to ensure 
full compliance and avoid TP adjustments or administrative 
penalties for non-compliance.

This TP survey was conducted in 2019 to determine  
the degree of taxpayers’ awareness of TP compliance 
requirements and TP risk assessment as well as gauge their 
TP audit experience. We are pleased to present the findings 
from the third edition of our survey. For this edition of the 
survey, we had 59 respondents, representing the major 
industry sectors.

Based on the feedback provided, we observed a significant 
improvement in the respondents’ level of compliance with the 
Regulations. Also, in respect of the Income Tax (Country-by-
Country) Regulations, there is a high level of awareness and 
compliance as taxpayers in Nigeria are quickly embracing the 
changes in the ever evolving TP landscape. This may be as a 
result of the stringent administrative penalties imposed on 
defaulting taxpayers.

We hope that this edition of the survey will serve as a 
valuable reference material on TP from both the Nigerian and 
international perspectives.  We also trust that our readers will 
find the results and insights provided useful in improving their 
organization’s TP compliance and audit experience. 

We acknowledge and thank all the respondents that took 
out time to be a part of this year’s survey. We look forward to 
your participation in subsequent editions. We encourage our 
readers to provide feedback on the publication and participate 
in the subsequent editions of the survey. You can send your 
comments or indication of your interest to participate in future 
surveys by sending an email to KPMGTPSurvey@kpmg.com.

Wole Obayomi
Partner & Head, Tax, Regulatory 
and People Services
KPMG in Nigeria

Tayo Ogungbenro
Partner, Transfer Pricing
and Consumer Markets
Tax, Regulatory and People Services
KPMG in Nigeria
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Glossary of Terms
BEPS Base Erosion and Profit Shifting

BIK Benefit In Kind

CbCR Country-by-Country Reporting

DRP Decision Review Panel

FIRS Federal Inland Revenue Service

G20 International forum for the governments and 
central bank governors from 19 countries 
and the European Union

GTPS Global Transfer Pricing Services

IDR Information and Documents Request

IF Inclusive Framework

MNE Multinational Enterprise

OECD Organisation for Economic Cooperation and 
Development

PAYE Pay As You Earn

TP Transfer Pricing

UN United Nations

WBG World Bank Group
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Overview of TP Regime in Nigeria

2

Over the course of 2018, the Nigeria TP regime witnessed 
major changes introduced by the Federal Inland Revenue 
Service (FIRS or the Service) as a result of the experience 
gathered by the Service since the introduction of TP in 
2012 and the works of other key stakeholders on the global 
front. One major change was the publication of the revised 
TP Regulations which revoked the Income Tax (Transfer 
Pricing) Regulations, 2012 (the old Regulations). The 
revised TP Regulations introduced taxpayers to a regime of 
administrative penalties for non-compliance and incorporates 
some of the updates effected by the Organisation for 
Economic Cooperation and Development (OECD) in the 2017 
edition of the Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations.

TP compliance requirements

The revised TP Regulations and the Income Tax (Country-by-
Country Reporting) Regulations, require taxpayers to prepare 
the following documents in order to achieve full compliance 
with the TP requirements in Nigeria. 

i. The master file: The master file provides an overview 
of the global business operations of the Multinational 
Enterprise (MNE) Group to which a taxpayer belongs 
including the nature of its global business operations, its 
overall transfer pricing policies, and its global allocation of 
income and economic activity. 

ii. The local file: The local file is expected to disclose 
detailed information on the enterprise’s related party 
transactions such as overview of the Company, related 
party relationship – related parties information, overview 

of controlled transaction, contracts or agreements, 
controlled transactions flow, functional asset and risk 
analysis, intangibles involved, financial data, segmented 
data details of tax information (tax rates, treatments and 
jurisdictions) and information on changes in related party 
relationships which occurred during the financial year. 

iii. TP returns: The revised TP Regulations also require a 
connected person to file annual TP returns. The TP returns 
consist of the declaration and disclosure forms. The 
declaration form contains general information relating to 
a company such as the details of the company secretary 
and tax consultants, shareholding structure, details of 
company directors and information on all connected 
parties. The disclosure form, on the other hand, contains 
information on the nature and the value of controlled 
transactions for the period, the method used to analyze 
the controlled transactions, the name and tax jurisdiction 
of the connected parties involved in the controlled 
transactions and other general financial information on 
the Company and the group.

iv. Country-by-Country Reporting (CbCR): The CbCR 
Regulations require Nigerian headquartered Multinational 
Enterprise (MNE) Groups with consolidated revenue of 
N160 billion or above to file the Country-by-Country (CbC) 
report with the FIRS. Nigerian resident members of MNE 
Groups, headquartered outside Nigeria, are required to 
notify the FIRS of the identity and tax jurisdiction of the 
entity that will be responsible for filing the CbC report 
where the Group has a consolidated revenue of EUR750 
million or near equivalent in the domestic currency of 
the jurisdiction of the ultimate parent entity or surrogate 
parent entity. 

Background

6  |  Transfer Pricing Awareness Survey



TP audit process

TP audits usually commence with the FIRS sending an 
Information and Documents Request (IDR) to selected 
companies based on the outcome of the tax authorities’ 
internal TP risk assessment. A selected taxpayer has 21 days 
to respond to an IDR. The FIRS may also request the taxpayer 
to make a presentation on the processes, procedures 
and operations of the company. The aim is to enable the 
FIRS understand the business. This presentation is usually 
done at the FIRS’ office. The next phase, after the IDR and 
presentation, is the field visit and interview sessions with key 
personnel of the company being audited. The tax authorities 
seek to validate the facts and declarations presented in the 
TP compliance documentation during the interview sessions. 
After the field visit, the FIRS issues an audit report highlighting 
their key findings. Where tax authorities disagree with a 
taxpayer on their understanding of relevant facts, the tax 
authorities may make TP adjustments, resulting in additional 
tax liabilities. In a situation whereby the taxpayer disagrees 
with the adjustments by the FIRS, the TP dispute resolution 
process can be used to resolve the areas of differences.

Conclusion

In view of the significant changes witnessed on the Nigerian 
TP landscape in the last one year, it is obvious that driving 
taxpayers’ compliance with the relevant regulations is at 
the core of the new approach adopted by the FIRS. Hence, 
taxpayers are advised to keep abreast of developments and 
enhance their internal capability with a view to complying fully 
with the TP compliance requirements and managing potential 
TP risks.

Penalties for non-compliance

Type of default Penalty

Failure to submit declaration form within 
statutory period

N10 million plus N10,000 for every day in which the failure continues.

Failure to submit updated declaration form N25,000 for every day in which the failure continues

Failure to submit TP disclosure form Higher of N10 million or 1% of value of undisclosed controlled transactions 
plus N10,000 for every day in which the failure continues

Failure to appropriately disclose related 
party transaction 

Higher of N10 million or 1% of value of omitted controlled transactions plus 
N10,000 for every day in which the failure continues

Incorrect disclosure of controlled 
transactions

Higher of N10 million or 1% of the value of the incorrectly disclosed con-
trolled transactions

Failure to provide TP documentation within 
the stipulated period

Higher of N10 million or 1% of the total value of all controlled transactions 
plus N10,000 for every day in which the failure continues

Failure to file CbC report within the 
statutory deadline

N10million and N1million for every month in which the failure continues.

Filing incorrect or false report N10 million.

Failure to notify the FIRS of the entity that 
will file the CbC report within the statutory 
period

N5 million and N10,000 for every day in which the failure continues.
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The survey results show that about 44% of the respondents 
have staff dedicated to TP matters in their organizations. 
On the other hand, about 56% of the respondents do not 
have staff dedicated to handling TP matters within their 
organization.

While there may not be a need to create an entire department 
dedicated to TP, especially for small organizations, the 
changing landscape and increasing TP compliance 
requirements and complexity warrants that businesses think 
of how to shore up TP  capacities.

TP policies are still being driven at the group level…

As far as setting of TP policies is concerned, the responsibility 
still lies largely with the Group as indicated by 64% of the 
respondents. However, when compared with results from 
prior years, it can be seen that more organizations are 
encouraging the participation of local entities in the setting of 
TP policies.

The result is reflective of the widespread adoption of TP in 
increasing number of tax jurisdictions around the globe. 
Hence, it is imperative for organizations, especially MNEs, 
to carry the local entities along on TP matters and give due 
consideration to the TP legislations in the jurisdictions of 
operation of the MNEs.

The need for TP personnel

The TP Structure
in Organisations

44%

56%

Yes No

Figure 1 : Do you have staff dedicated to TP 
                 matters in your company?

0% 10% 20% 30% 40% 50% 60% 70% 80%

Not sure

Policies are jointly set
by all parties involved

in the transactions

Policies are set at
the group level

2019 2018

8%

11%

27%

19%

64%

70%

3
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Increased level of awareness of  TP compliance 
requirements

Following the issuance of the revised TP Regulations 
that introduced stringent penalties for non-compliance, 
taxpayers are required, more than ever, to be aware of their 
TP compliance requirements in order to completely avoid 
defaulting on any TP compliance obligations.

The results of the survey indicated a high level of awareness 
of TP compliance requirements in Nigeria with 92% of 
the respondents indicating that they were aware of the TP 
compliance requirements in Nigeria. 50% of the respondents 
indicated a high  level of awareness against 58% in prior year, 
while about 46% indicated an average level of awareness 
regarding TP compliance requirements against 38% in prior 
year. The decline in the level of awareness of respondents 
maybe as a result of the introduction of the revised TP 
Regulations. 

However, the results of the survey confirm that more 
taxpayers are making efforts to ensure compliance with the TP 
Regulations as about 82% of the respondents indicated that 
they have filed their TP returns to date, while 62% have their 
TP documentation in place for the relevant years.  Only about 
8% and 19% have never filed a TP return and prepared TP 
documentation respectively. 

The results showed an increased level of compliance with 
the relevant provisions of the TP Regulations. However, the 
rise in the level of compliance is not necessarily an indication 
of how well taxpayers understand the changes to the TP 
Regulations and the potential impact of these changes on 
their activities. As such, there may be a need for taxpayers 
to review their current TP arrangements to mitigate against 
potential exposure due to revisions to the provisions of the 
TP Regulations. Also, there is the need for emphasis on the 
preparation of annual TP documentation as about one-fifth of 
the respondents are yet to prepare a TP documentation.

Furthermore, internal TP policies may be used as an effective 
tool to provide guidance in the setting of prices in controlled 
transactions and demonstrating compliance with the arm’s 
length principle. As such, taxpayers with internal TP policies 
are more likely to attain a defensible position in a TP audit.

Consciousness of 
TP Requirements 

0% 20% 40% 60% 80% 100%

Yes, all the years

Yes, some of the years

No

2019

2018

81%

57%

10%

21%

8%

21%

Figure 4: Has your company filed TP returns annually
                since the 2013 financial year?

0% 20% 40% 60% 80% 100%

82%

79%

16%
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7%

Yes

No

Not applicable

2019

2018

Figure 5: Does your company have an internal TP Policy that 
                guidesyour transactions with your related parties?

14%

High level of awareness

Average level of awareness
Low level of awareness

Figure 3: What is your level of awareness
               of the TP compliance requirements
               in Nigeria?

50%

4%

46%
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Country-by-Country Reporting – Impact of this 
development…

When asked about their knowledge of their Company’s 
obligations under the CbCR Regulations, 76% of the 
respondents provided favorable responses, while 17% were 
not sure. About half of the respondents indicated that they 
had complied with the CbCR Regulations, while about 27% 
indicated that the CbCR Regulations does not apply to their 
organization and about 5% had not complied with CbCR 
Regulations. 

Although the survey results suggest that taxpayers have good 
knowledge of their CbCR obligations, taxpayer education is 
still required in the area of compliance. It is also important 
for companies to proactively review their current structure in 
order to determine their obligations with a view to preventing 
exposure to penalties.

0% 10% 20% 30% 40% 50% 60% 70% 80%

63%

55%

19%

23%

19%

21%

2019
2018

Figure 6: Has your company filed TP returns annually
                since the 2013 financial year?

All of the years

Some of the years

No

Figure 7: Are you aware of your Company's obligations under
               the 2018 Country-by-Country Reporting Regulations?

Yes No Not sure

Figure 8: Has your Company complied with the 
Country-by-Country Reporting Regulations?

Yes No Not Applicable Not Sure

49%

5%

19%

27%

76%

17%

7%
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Existence of Intercompany agreements

From the survey results, 44% of the respondents indicated that 
their organisations have contracts/agreements for all related 
party transactions while 31% of the respondents had contracts/
agreements for some related party transactions. This indicates 
a decrease from previous years’ results of 47% and 31% 
respectively. Taxpayers are encouraged to have agreements 
covering related party transactions considering that they form 
a vital part of the documentation required to demonstrate 
the arm’s length nature of these transactions. Furthermore, 
efforts should be made to regularly review and update these 
agreements to align with the actual conduct of the transactions.

Aligning financial statements disclosures with source 
documents

According to the survey, 80% of the respondents have 
procedures to guarantee the accuracy of controlled transactions 
disclosed in the financial statements, while 20% were either not 
sure or did not have such procedures.

The accuracy of the related party disclosures in the financial 
statements is very important given that this is the first reference 
point for the tax authorities in assessing and verifying the 
taxpayer’s related party transactions. Therefore, a wrong 
disclosure may become a red flag for the FIRS and result in a 
request for source documents which may trigger a TP audit.

TP audit experience

A significant share of the respondents have neither ongoing nor 
completed TP audits, with only 5% having completed their TP 
audit exercise. Unsurprisingly, the entire 22% that have either 
ongoing or completed audits indicated that the audits covered 
more than 1 year, with over half of these audits only in the IDR 
stage. It can be deduced that the FIRS may be challenged by 
limited resources (in terms of personnel) to carry out these TP 
audits which may be very demanding on the taxpayers as well. 

Also, it can be noted from the survey results that the FIRS may 
be focusing on making progress on the existing TP audits as 
more than half of the respondents with on-going TP audits had 
received correspondence on the audit from the FIRS within the 
last 6 months, from the time of the survey. Furthermore, 70% of 
the respondents with ongoing or completed TP audit exercises 
consider the pace of the audit to be adequate, while only 15% 
think the audit process is very slow.

When asked on ways to improve on the pace of the audit, the 
respondents generally suggested that the FIRS communicate the 
expected time frame for completion of audit to enable taxpayers 
adequately plan for the audit.

TP Risk Assessment 
& Audit Experience

14%

44%

30%

12%

No at all Yes, all

Yes, some Not sure

No Yes Not sure

Not applicable Not aggressive

Aggressive Very aggressive

7%

80%

13%

31%

31%

31%

7%
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FIRS stance on audits may be changing…

The results obtained from the respondents with 
TP audit experience suggest that the FIRS may 
be shifting their stance on TP audits to a less 
aggressive position. When compared with prior 
year results, only about 7% consider the FIRS’ 
stance as very aggressive against 33% in prior 
year.

As in the prior years, respondents indicated they 
would prefer to resolve TP disputes using less 
adversarial approach. 32% of the respondents 
would rather resolve their TP disputes through 
reconciliation and negotiation, 5% through the 
DRP and about 44% would prefer a combination 
of the options. Only 2% of the respondents 
indicated that they will consider the option of 
going to court. It can be observed that, although 
the FIRS is considered generally aggressive 
during TP audits, taxpayers still consider peaceful 
and conciliatory approach as the best option to 
resolve differences.

Not applicable Not aggressive

Aggressive Very aggressive

31% 31%

7%31%
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The TP environment is constantly changing, in terms of both 
risk and opportunities. In the wake of the OECD’s BEPS 
Action Points, multinationals must be able to present cogent, 
globally consistent arguments supporting their TP decisions, 
substantiated by thorough, authoritative analyses that reflect 
local rules governing their transactions. Add to that the 
increasing call for greater transparency, multinationals are left 
facing more complexity than ever.

Multinationals need to ensure that they stay up-to-date with 
the latest TP developments and best practices. Businesses 
need to be flexible enough to respond to changing laws and 
regulations, as failure to do so may be costly. They can still 
optimize opportunities as well as their global effective tax 
rate while ensuring compliance with changing guidelines and 
regulations, to minimize the risks associated with TP audits. 
A well designed TP policy and properly coordinated defense 
strategy for such a policy are basic necessities in today’s 
dynamic commercial environment.

Keeping track of the fast moving TP landscape is itself 
a challenge. From detailed TP Regulations to stricter 
documentation requirements, the call for greater 
transparency, robust audit practices to harsher penalties 
for non-compliance, global companies must deal with an 
even more complex environment. Above all, ensuring an 
effective TP strategy means being proactive in planning, 
implementation, risk management, documentation and 
dispute resolution. Taxpayers need to understand the global 
perspective, but also be able to combine it with local expertise 
and orientation in putting together a coherent and defensible 
TP policy which is responsive enough to adapt to the constant 
changes that businesses experience.

TP has also become a topic of public controversy on the 
matter of whether the current TP rules permit multinationals 
to pay less than their fair share of tax in some of the territories 
that they operate in. This means that multinationals now 
need to evaluate their TP practices from the perspective 
of subjective areas like corporate reputation and public 
perception.

Organisations recognize that TP strategies can add significant 
value to business projects and help fund future growth as they 
look to maximize efficiencies and optimize their global tax 
liabilities.

KPMG approach

In today’s post BEPS world, TP has been transformed. 
Companies face new reporting and information sharing 
challenges and the need for a global narrative.

KPMG’s Global Transfer Pricing Services (GTPS) practice 
includes a core TP group of more than 2,000 professionals 
representing 48 member firms around the world. The practice 
includes an extensive network of former government officials 
and is composed of economists, tax practitioners and financial 
analysts with years of experience.

KPMG firms can help companies develop and implement 
economically supportable transfer prices, document the 
policies and outcome, and respond to questions raised by the 
tax authorities. With KPMG’s global network providing access 
to TP professionals around the world, the GTPS practice is well 
equipped to provide the local experience and global context 
that multinationals need to thrive in today’s environment.

How clients can benefit

Professionals in the KPMG GTPS network help clients 
make difficult decisions about prioritizing limited resources 
every day. Navigating the proliferation of BEPS-driven 
requirements with a finite budget requires careful risk tiering 
and consideration. It also requires a focus on process and 
technology.

Member firm clients can benefit from a technology-enabled, 
risk based approach by:

•	 Reducing controversy

•	 Limiting double taxation

•	 Increasing the likelihood of favorable outcomes when 
controversies arise

•	 Aligning tax goals with business objectives

•	 Reducing the amount of time that corporate resources 
need to spend on TP

KPMG Global TP Services

6
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Transfer Pricing life cycle and services

Global TP Services
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We act lawfully and with integrity and 
expect the same from our people, our firms’ 
clients, tax authorities and other parties with 
whom we interact. Above all else, in every 
respect our work shall be fully compliant 
with relevant legal, regulatory and 
professional requirements.

We shall explain clearly and objectively to 
our clients the technical merits and the 
sustainability of any tax advice we give.

Whenever relevant and practical to assess, 
we may discuss with clients any likely 
impact of any tax advice we give on relevant 
communities and stakeholders and any 
potential reputational risk.

We shall only advise clients to enter into, or 
assist them to implement, transactions or 
arrangements on the basis that they have 
any substance required by law, as well as 
any business, commercial or other non-tax 
purpose required by law.We shall not advise clients to enter into 

transactions with the purpose of securing a 
tax advantage clearly and unambiguously 
contrary to the relevant legislation and shall 
not assist them to implement such 
transactions. If, in our view, the language of 
the legislation is uncertain, we shall consider 
the intention of the relevant legislators when 
advising clients.

We support a relationship with tax 
authorities aimed at building mutual trust 
and respect which will enable constructive 
dialogue and responsiveness by all parties, 
facilitate compliance and reduce or assist in 
early resolution of disputes.

We shall comply with all our disclosure 
requirements and advise our clients to do 
the same.

When advising clients on entering into 
transactions we shall do so on the 
understanding that all material facts will be 
known to the tax authorities.

We shall make recommendations to clients 
only where:
i.  we consider, at least on the balance of   
    probabilities, that the relevant 
    interpretation of law is correct; or

ii. it otherwise clearly meets the applicable 
    local professional standards.

We are committed to providing clients with high 
quality tax advice tailored to their particular 
circumstances.

1

2

4

3

5

6

7

8

9

10

Global Principles for a  
Responsible Tax Practice
The key focus of the KPMG tax practices is supporting our clients. In all areas of our 
work we apply uncompromising professional standards. KPMG’s Global Principles 
for a Responsible Tax Practice1 are the foundation of expected standards and 
conduct.

1 These Principles set out the way KPMG approaches tax on a global basis. They are not 
intended to refer to terms of acts or legislations in any specific country.

7
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Tax
Reimagined
Tax is changing.  We’re changing Tax.

There is no shortage of challenges 
and opportunities facing today’s tax 
functions. Carrying on as in the past 
is not a viable option. You need to 
be ready to be compliant and ready 
for the changing digital future of 
tomorrow.

 Tax is your license to do business.  Tax 
Reimagined is the discussion you need 
to have now.

At KPMG we have combined our 
technology, transformation and 
compliance capabilities under  new 
framework — Tax Reimagined. 

Deploying our solution architects 
and leveraging this framework, we 
can help you develop a strategy for 
your tax function and design a target 
operating model to help ensure 
execution; reduce costs, improve 
quality and unlock value from your tax 
and statutory function.

home.kpmg/ng
home.kpmg/socialmedia



Download the KPMG tax app for free and 
have access to all tax related news, laws 
& insights in one place

Are you Eager To Know 
About Taxation in Nigeria?

Here are some of the unique features of the App: 

•	 Simple user interphase and user-friendly navigation
•	 Well catalogued resource library that makes it easy to find what you 

need
•	 Inclusion of quick access tabs to all your favorite modules on the home 

page
•	 A detailed PAYE calculator that considers Benefit in Kind (BIK) and other 

statutory reliefs
•	 One link access to all KPMG social media channels
•	 Provides access to other thought leadership materials prepared by 

KPMG, locally and globally
•	 Approved partnership with some online news media for sharing of 

news extracts on the App
 
The App has an up-to-date tax calendar with dates for all statutory tax 
filings and for KPMG events.  These events can sync to the phone calendar.  
The best part is that, ALL MODULES OF THE APP ARE FREE!!  

The App is available for download on the Android Playstore and Apple iOS. 
Simply search for ‘KPMG Nigeria Tax’, download, and go through the  
one-time sign-in process
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Thought Leadership
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INSIGHT: Tax and Transfer Pricing in Nigeria—Major Changes to Have Impact in
2019

BY VICTOR ADEGITE AND NGOZI ONYEBEZIE

Major changes in the tax and transfer pricing land-
scape driven by the implementation of the recommen-
dations of the Organization for Economic Co-operation
and Development’s Base Erosion and Profit Shifting
project were introduced in Nigeria. These changes will
significantly impact taxpayers in the conduct of their
business and so far, are already driving increased tax
compliance.

New Transfer Pricing Regulations
The much-anticipated revision to the Nigeria Trans-

fer Pricing (‘‘TP’’) Regulations finally happened in the
second half of 2018. The new TP Regulations were
made public by the Federal Inland Revenue Service
(‘‘FIRS’’) on August 28, 2018. As expected, the contents
of the TP Regulations largely align with the recommen-
dations of the OECD’s BEPS Actions 8–10 and 13.

The new TP Regulations have an effective date of
March 12, 2018, and apply to taxpayers’ basis periods
commencing after that date.

Major Changes The major changes introduced by the
regulations include the following:

s steep administrative penalties;

s threshold for maintaining contemporaneous TP
documentation;

s new compliance requirements on procurement
transactions and intragroup services;

s inclusion of guidelines on the use of quoted prices
in determining the pricing for the export and import of
commodities;

s limitation of deduction on royalty payments for in-
tangibles to not more than 5 percent of earnings before
interest, tax, depreciation and amortization.

Areas of Controversy While the revised TP Regulations
provide clarity on many areas of TP documentation,
they have also stirred up controversy in three major ar-
eas:

s Does the FIRS have the power to administer and
enforce penalties via the Regulations rather than
through the main legislation?

s Will penalties be applied to prior periods given
that the Regulations state that their contents will apply
to basis periods commencing after March 2018?

Victor Adegite is a senior manager and Ngozi
Onyebezie is a senior adviser with KPMG’s
global transfer pricing services, based in the
firm’s Lagos, Nigeria office.
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Nigeria / OECD
A Review of the Nigerian Country-by-Country Reporting Regulations
Victor Adegite[*]

Issue: Bulletin for International Taxation, 2018 (Volume 72), No. 12
Published online: 5 November 2018

The author, in this article, examines the Nigerian Regulations on country-by-country reports, taking into account
the implications for taxation in Nigeria and internationally.

1. Introduction
A new dawn arose for the world of taxation on 5 October 2015. On that day, the Final Reports of the OECD/G20 Base Erosion and Profit
Shifting (BEPS) initiative were published. Action 13 of the OECD/G20 BEPS initiative, which is one of the 15 Action Points, relates to
transfer pricing documentation. According to the OECD and the G20:

BEPS Action 13 requires the development of rules regarding TP [transfer pricing] documentation to enhance transparency for tax
administration, taking into consideration the compliance costs for business. The rules to be developed will include a requirement that
[Multinational Enterprises] MNEs provide all relevant governments with needed information on their global allocation of the income,
economic activity and taxes paid among countries according to a common template.[1]

Since October 2015, jurisdictions worldwide have taken steps to implement the recommendations of the Final Report on Action 13.[2] The
implementation of Action 13 requires governments and tax administrations to enact laws or publish regulations that mandate covered
taxpayers within their jurisdiction to adopt a three-tiered approach to transfer pricing documentation. The approach entails the preparation
of: (i) a Master File (MF); (ii) a Local File (LF); and (iii) a country-by-country Report (CbC report).[3] The OECD provided a legislation
template for a model CbC report to be used by tax administrations and governments to ensure easy and uniform implementation.[4]

Consequently, as at 26 October 2018, 74 jurisdictions have enacted legislation regarding CbC reports.[5]

Nigeria joined the group of nations with CbC report legislation on 19 June 2018 when the Federal Inland Revenue Service (FIRS) published
the Income Tax (Country-by-Country Reporting) Regulations S.I. No. 6, 2018 (the “Regulations”).[6] Although the Regulations were
published mid-2018, they have retroactive effect from 1 January 2018. The Regulations broadly align with the OECD model legislation.

This article reviews the salient features of the Regulations (see section 2.), comparing them with similar legislation in other jurisdictions
and highlights areas of divergence (see section 3.), and discusses key issues for multinational enterprises (MNEs) that are required to
file CbC reports in Nigeria (see section 4.). The article ends with some conclusions in section 5.

2. Salient Features of the Regulations
2.1. Legal basis
The preamble of the Regulations draws on the powers conferred on the FIRS by the Federal Inland Revenue Service (Establishment)
Act No. 13, 2007 (FIRSEA).[7] Section 61 of the FIRSEA empowers the FIRS to make regulations, which, in its opinion, give full effect
to the provisions of the FIRSEA and its administration.

Apart from the fact that the Regulations reference the Country-by-Country Multilateral Competent Authority Agreement and the Income
Tax (Transfer Pricing) Regulations,[8] it also cites sections 8, 26 and 27 of the FIRSEA; sections 58 and 60 of the Companies Income Tax

* Victor Adegite ACA, ACTI is a chartered accountant and transfer pricing professional. He is a Senior Manager, Global Transfer Pricing Services, KPMG in
Nigeria. The author can be contacted at victor.adegite@ng.kpmg.com. The opinions expressed in this article are strictly those of the author.

1. OECD/G20 Base Erosion and Profit Shifting Project, 2015 Final Reports (Executive Summaries) p. 37 (OECD 2015).
2. OECD/G20, Transfer Pricing Documentation and Country-by-Country Reporting – Action 13: 2015 Final Report, (OECD 2015), International Organizations’

Documentation IBFD.
3. Id.
4. OECD, Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations pp. 523-538 (OECD 2017), International Organizations’ Documentation IBFD

[hereinafter Transfer Pricing Guidelines (2017)].
5. See KPMG BEPS Action 13 Implementation Summary, available at https://home.kpmg.com/content/dam/kpmg/xx/pdf/2018/10/tnf-beps-action-13-october16-2018.pdf

(accessed 3 November 2018).
6. NG: Income Tax (Country-by-Country Reporting) Regulations S.I. No. 6, 2018 [hereinafter the Regulations].
7. NG: Federal Inland Revenue Service (Establishment) Act No. 13, 2007 [hereinafter FIRSEA].
8. NG: Country-by-Country Multilateral Competent Authority Agreement and the Income Tax (Transfer Pricing) Regulations.
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Disclaimer: IBFD will not be liable for any damages arising from the use of this information.
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Taxpayers have been fulfilling transfer pricing regulations 
requirements since their introduction into Nigeria in 2012. 
The requirements include filing statutory returns and keeping 
transfer pricing documentation. The documentation is used to 
demonstrate to the tax authority that a taxpayer’s  
related-party transactions have been conducted following the 
arm’s-length principle.

You can read the full article at http://tinyurl.com/yxzsv5pa

Major changes in the tax and transfer pricing landscape 
driven by the implementation of the recommendations of the 
Organization for Economic Co-operation and Development’s 
Base Erosion and Profit Shifting project were introduced in 
Nigeria. These changes will  significantly impact taxpayers in 
the conduct of their business and so far, are already driving 
increased tax compliance. 

You can read the full article at  
https://www.bna.com/insight-tax-transfer-n57982094981/ 

A new dawn arose for the world of taxation on 5 October 
2015. On that day, the Final Reports of the OECD/G20 
Base Erosion and Profit Shifting (BEPS) initiative were 
published. Action 13 of the OECD/G20 BEPS initiative, which 
is one of the 15 Action Points, relates to transfer pricing 
documentation.

You can read the full article at http://tinyurl.com/yyv63fbz
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Nigeria

INSIGHT: Practical Lessons from Transfer Pricing Audits in Nigeria

BY VICTOR ADEGITE AND NANA ABU

Since introducing the Transfer Pricing (‘‘TP’’) Regu-
lations in 2012, the tax authority in Nigeria has gone
through a learning curve. The International Tax Depart-
ment of the Federal Inland Revenue Service (‘‘FIRS’’)
have significantly improved their skills, with support
from multilateral agencies such as the United Nations,
the Organization for Economic Cooperation and Devel-
opment (‘‘OECD’’), the World Bank Group, Interna-
tional Monetary Fund, and the African Tax Administra-
tors Forum.

Another trend that catalyzed the evolution of the De-
partment is the OECD/G-20 Base Erosion and Profit
Shifting (‘‘BEPS’’) project with Nigeria, as a member of
the BEPS Inclusive Framework, following develop-
ments closely.

The first wave of TP audits commenced about three
years ago. These were not without teething problems.
Tax and TP practitioners are now experiencing the sec-
ond wave of TP audits. Some of the key observations
made during the ongoing second wave of TP audits are
highlighted below.

Shared Services—Business Efficiency not Enough As ex-
pected, the FIRS scrutinizes all forms of payments
made or due to related parties in tax jurisdictions out-
side Nigeria.

There has recently been an increased trend in the
centralization of support functions by multinational en-
terprises (‘‘MNEs’’). This is in a bid to increase business
efficiency, benefit from economies of scale and scope
and ultimately drive down the cost of doing business. A
number of MNEs have moved their finance, IT support,
human resources and administrative functions out of
Nigeria to jurisdictions such as the United Arab Emir-
ates, the U.K., the Philippines, Poland, Bulgaria.

As obvious as this trend may seem, the argument that
such shared services are necessary and should be al-
lowed for tax purposes needs to be proven and de-
fended by taxpayers. The FIRS expects the taxpayer to
demonstrate that benefit has accrued to it as a party to
the group’s shared services arrangement. In cases
where the Nigerian entity still retains part of the func-
tions centralized, it has to demonstrate that there is no
overlap of functions nor duplication of services.

Selection of Tested Party is Key The tested party is
typically the party involved in the controlled transaction
to which a transfer pricing method can be reliably ap-
plied and for which the most reliable comparable com-
panies (‘‘comparables’’) can be found.

Where the tested party is a foreign offshore entity,
the FIRS would require the Nigerien entity (under au-

Victor Adegite is a senior manager and Nana
Abu is a senior adviser with KPMG’s global
transfer pricing services, based in the
firm’s Lagos, Nigeria office.
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Since introducing the Transfer Pricing (‘‘TP’’) Regulations 
in 2012, the tax authority in Nigeria has gone through a 
learning curve. The International Tax Department of the 
Federal Inland Revenue Service (‘‘FIRS’’) have significantly 
improved their skills, with support from multilateral 
agencies such as the United Nations, the Organization for 
Economic Cooperation and Development (‘‘OECD’’), the 
World Bank Group, International Monetary Fund, and the 
African Tax Administrators Forum.

The recent Transfer Pricing Regulations in Nigeria have 
introduced some major changes which impose additional 
obligations and requirements for taxpayers. Significant 
administrative penalties have also been introduced in an 
attempt to improve compliance.

You can also read the full article at:  
https://home.kpmg/xx/en/home/insights/2018/10/
tnf-nigeria-insights-into-transfer-pricing-regulations-
implications-for-mnes.html
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You can also read the full article at:  
https://news.bloombergtax.com/daily-tax-report-
international/insight-practical-lessons-from-transfer-
pricing-audits-in-nigeria 
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The Nigerian Income Tax 
(Transfer Pricing) Regula-
tions, 2012 lists the lending 
and borrowing of money as 

one of the transactions that should 
be conducted in a manner consist-
ent with the arm’s length principle. 
Inter-company financial transactions 
are quite common especially among 
Multinational Enterprises (MNEs). 
These kind of transactions include 
debt, guarantees, and quasi-equity 
loans. The focus of this article is im-
putation of interest on loans - taxing 
the lender on the arm’s length rate of 
interest - where the actual reward is 
less than arm’s length. Shareholders’ 
loan otherwise referred to as quasi-
equity loans fall in this category. This 
article also reviews quasi-equity loan 
arrangements from a Nigerian per-
spective.

Shareholders’ loan: Debt or quasi 
- equity?

It has often been a subject of debate 
between taxpayers and the revenue 
authorities whether shareholders’ loan 
should attract interest at market rates 
in circumstances where the sharehold-
ers’ loan was advanced to provide 
funding to an offshore company. More 
often than not, such shareholders loan 
is used to fund the start-up operations 
of the offshore entity and it is not ex-
pected that the loan will be serviced 
in the foreseeable future.

Taxpayers often present the argu-
ment that shareholder loans function 
as additional share capital i.e. equity 
and that the purpose is to provide a 
more flexible use of capital. As such, 
it is permissible for such loans to be 
interest free.  Tax authorities in the ju-
risdiction of the borrower usually align 
to the borrower’s argument especially 
in circumstances where there is capital 
yet to be paid-up.  On the other hand, 
taxing authorities in the jurisdiction of 
the lender argue that an arm’s length 
interest should apply on such loan as 
is expected in a transaction between 
two unrelated parties.

It could be argued that the eq-
uity function argument is invalid in the 
transfer pricing context as transfer pric-
ing treats the parties to a transaction 
as if they were independent, negating 
equity participation. Transfer pricing 
puts aside such connections to arrive 
at an arm’s length answer. However, 
the reasoning for the equity function 
argument is that if debt is non-arm’s 
length, then it is, in effect, equity.

Going by these basic arguments, 
one can take a leaning on either side. 
However, considering the impact of 
a loan given at less than arm’s length 
reward (interest-free) on the tax 
revenues of the lender’s country, par-
ticular focus is placed on quasi equity 
loans provided to offshore affiliates. 
We will now examine the practice in 
other jurisdictions as well as rulings 
that underscore bigger considerations 

T
he Chartered Institute 
of Taxation of Nigeria 
(CITN) has informed 
the general public par-

ticularly tax practitioners 
and administrators that come 
January 2, 2019, all tax returns 
without the CITN stamp and 
seal prepared and submitted 
to Fe deral Inland Revenue 
Service (FIRS) on behalf of 
taxpayers will no longer be 
accepted by the FIRS.

The CITN also requires all 
its members to take necessary 
steps to be in good standing with 
the Institute by obtaining their 
stamps and affixing same thereto 
on tax returns from the effective 
date of January 2, 2019.

The notification becomes 
timely as the CITN is the only 
Institute statutorily empow-
ered to regulate tax practice 
and administration in Nigeria. 
In tandem with the Act estab-
lishing the CITN (Chartered 
Institute of Taxation of Nige-
ria Act, CAP C10, Vol. 2, Laws 
of the Federation of Nigeria, 
2004),  “it is mandatory for 
professionals filing tax returns 
on behalf of their clients to 
affix the CITN stamp and seal 

Transfer Pricing and Quasi Equity Loans 
– Considerations for the imputation of interest Federal Inland Revenue Service provides 

clarification on recent tax developments 

Filing tax returns: CITN emphasises 
use of stamp, seal by members

in all returns submitted to the 
FIRS,” CITN said in a recent 
statement signed by Adefisayo 
Awogbade, the Registrar/Chief 
Executive, Chartered Institute 
of Taxation of Nigeria.

“Other professionals who 
are yet to obtain the practicing 
licence of the Institute should 
do so without further delay. 
They may visit the CITN web-
site at www.citn.org on neces-

sary steps to follow. Provided 
however that taxpayers who 
do not need the service of tax 
practitioners and who decide 
to file their tax returns directly 
would not be under obligation 
to c omply with affixing of 
CITN stamp and seal on their 
tax returns filed with FIRS,” 
CITN noted in the statement 
made available to Business-
Day’s Tax Issues.

Participants at the forthcoming 
seminar being organised by the 
Professional Women Accountants 

in ANAN (PROWAN) will be exploring 
better ways to achieve economic self-
sufficiency as well as reduce poverty.  

Folasade Adesoye, Head of Service, 
Lagos State will be the keynote speaker at 
the seminar with the theme “Economic 
Independence: A Catalyst for Financial 
Ballooning –Nigeria Women on the 
Front Burner”.  The seminar holds on 
September 18, 2018 at the Lagos Cham-
ber of Commerce and Industry (LCCI) 
building in Alausa Ikeja.

The theme is quite apt in today’s 
world because recent years have seen 
the involvement of greater number 
of women in paid employment, pro-
fessions which were traditionally the 
preserve of men and entrepreneurial ac-
tivities resulting in increased economic 
independence for more women.

Speaking recently to BusinessDay, 
Elemanya Ebilah, chairperson, Profes-
sional Women Accountants in ANAN 
said the seminar is in line with PROW-
AN’s contribution to the economy.

The global Entrepreneurship Moni-
tor (GEM) 2016/2017 Women’s Report 
released in September, 2017 found 
10percent increase in Women Entre-
preneurs’ activities globally, closing 
the gender gap by 5percent since 2014. 
Though they are not achieving their 
highest potentials, but the report shows 
how important women are in business.

Many analysts believe that for eco-
nomic independence to be regarded 
as a catalyst for financial ballooning, 
these individuals (women) and their 
businesses, irrespective of their income 
levels should have easy access to afford-
able and useful financial services and 
products which are beneficial to them 
and the economy at large.  

The global economic crises increased 
the urgency for countries to identify 
new sources of growth and develop a 
sustainable path to economic success 
because traditional reliance on natural 
resources is insufficient to support long-
term growth.

Other sub-topics to be discussed at 
the seminar include: entrepreneurship 
and innovation: a growth path to eco-
nomic independence, self-sustainability 
and the inward-looking finance strategy; 
and economic independence and work-
life balance.  

Economic independence implies 
individuals having access to the full range 
of economic opportunities and resources 
to help shape their lives in order to meet 
their needs and that of their depend-
ants. So, experts believe that economic 
independence for women recognises 
that they are economic players who con-
tribute to economic activity and should 
be able to benefit from it.

L-R: Bashir Ademuyiwa Braimah, Permanent Secretary, Lagos State; Folashade 
Adesoye, Head of Service (HOS), Lagos State; Elemanya Ebilah, Chairman, 
Professional Women Accountants in ANAN (PROWAN) and Olutoyin Aro, 
PROWAN coordinator, Ikeja Branch during PROWAN’s courtesy call to the Head 
of Service recently.

Folasade Adesoye, Head of Service, 
Lagos State

in determining the status of a share-
holders’ loan to an offshore related 
party as either debt or equity.

International Practice in se-
lected jurisdictions

Australia
Australia has developed perhaps 

one of the most comprehensive set 
of guidelines regarding equity loans. 
These are set out in the Taxation Rul-
ing (TR) 92/11 of the Australian Tax 
Office (ATO). According to this ruling, 
the principal factors that will be taken 
into account in determining whether 
a particular loan agreement should be 
treated as equivalent to a contribution 
to equity are summarized below:

•The legal effect of the transac-
tion – Does the lender have rights 
and obligations usually attached to 
ownership?

•Repayment of principal – Is the 
payment of the principal of a duration 
consistent with equity investment 
and subordinated to claims of other 
creditors?

•Purpose of the contribution – 
Does the borrower invest the funds 
in fixed/core assets of a long term 
nature?

Benita Ngozi Onyebezie and 
Gali Aka are Senior Advisers in 
KPMG Advisory Services, Lagos 
and may be contacted via e-mail 
at ngozi.onyebezie@ng.kpmg.
com and gali.aka@ng.kpmg.
com.

The Federal Inland Revenue 
Service (FIRS) convened a 
stakeholders meeting on 6 
September 2018, with key par-

ticipants from different sectors of the 
economy in attendance. The Executive 
Chairman of FIRS was present to en-
lighten stakeholders, as well as answer 
questions and address comments from 
the audience.

 The key issues discussed include:
 Withholding tax credit: FIRS re-

cently circularised taxpayers, inviting 
them to reconcile their WHT position by 
30 August 2018. Companies that were 
unable to complete the reconciliation 
by the set date, stood the risk of losing 
any unutilised WHT credit. Please see 
link to our initial alert on this.

 The Executive Chairman gave the 
audience the comfort that taxpayers 
will not necessarily lose their unutilised 
WHT credit if they were unable to com-
plete the reconciliation process within 
the short period allowed. He however 
encouraged taxpayers to commence 
the reconciliation process as quickly 
as possible for ease of administration.

 Letters substitution: FIRS recently 
circularised some banks to recover un-
paid taxes from taxpayers that maintain 
bank accounts with such banks. Follow-
ing the circularisation, there have been 
reported cases of some banks freezing 
the bank accounts of taxpayers. Please 
see link to our initial alert on this issue.

 In response to the queries raised by 
stakeholders, the Executive Chairman 
clarified that FIRS directed the order 
at only defaulting and unregistered 
taxpayers (after conducting a thorough 
review of banks’ records to identify 

Deloitte Tax Advisory

erring or seemingly erring taxpayers). 
FIRS considered the banking turnover 
of such companies their “deemed in-
come” and levied tax thereon.

 In addition, the Executive Chairman 
mentioned FIRS intends to increase 
the drive in its quest to capture more 
taxpayers and collect unremitted taxes. 
One of the major ways FIRS hopes to 
achieve this is by assessing companies 
to income tax based on deemed profits, 
which is determined by reference to the 
value of property(ies) owned by such 
companies.

Improved efficiency: the Execu-
tive Chairman assured stakeholders 
of the commitment of FIRS and its 
counterparts in various states, towards 
improved efficiencies especially with 
regard to issuance of Tax Clearance 
Certificate (TCC). In this regard, the 
Executive Chairman advised taxpayers 
to reach out to the ‘Efficiency Desk’ of 
FIRS to make complaints in the event 
that relevant tax offices failed to issue 
TCCs in accordance with the provision 
of the tax law within the requisite period. 
This also applies to other complaints on 
perceived inefficiencies in the agency’s 
operations. All complaints can be di-
rected to helpdesk@firs.gov.ng.

Annual tax bills: The Executive 
Chairman confirmed the willingness 
of the Federal Government of Nigeria 
to pass amendments to tax laws on 
annual basis. The intent is to merge 
the amendments/revisions with the 
relevant Appropriation Bill for the rel-
evant fiscal year.

Deloitte will continue to monitor 
developments in this space and keep 
you updated as they become available.

The Nigerian Income Tax (Transfer Pricing) Regulations, 
2012 lists the lending and borrowing of money as one of 
the transactions that should be conducted in a manner 
consistent with the arm’s length principle. Inter-company 
financial transactions are quite common especially among 
Multinational Enterprises (MNEs). These kind of transactions 
include debt, guarantees, and quasi-equity loans. The focus 
of this article is imputation of interest on loans – taxing the 
lender on the arm’s length rate of interest - where the actual 
reward is less than arm’s length.

You can read the full article at  
https://www.businessdayonline.com
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Nigeria

INSIGHT: International Fiscal Agreements and the Nigerian Nexus

BY VICTOR ADEGITE, GALI AKA AND OLUSEGUN

ADEFOLAJU

With the emergence of international fiscal conven-
tions and agreements, Nigeria, like any other jurisdic-
tion, has signed up to a number of agreements, as out-
lined below.

Major International Fiscal Conventions and
Agreements Adopted by Nigeria

OECD and the UN Tax Model Conventions Double tax
treaty models are generally used by countries as a start-
ing point when negotiating bilateral tax treaties. The
Organization for Economic Co-operation and Develop-
ment (OECD) and UN Model Conventions are the two
most widely used models and form the source for the
majority of the more than 3,000 tax treaties currently in
force, with a profound influence on international tax
treaty practice.

The UN model tends to be relied upon by developing
countries, while the OECD model tends to be relied
upon by developed countries. While many provisions of

the two model conventions are similar, the models di-
verge in important areas, reflecting the different mem-
berships and priorities of the two organizations.

In particular, the UN model tends to preserve taxing
rights for the ‘‘source’’ country where profits arise, with
the ‘‘residence’’ country of the person making the prof-
its having to give a credit or an exemption from taxes
on those profits.

Convention on Mutual Administrative Assistance in Tax
Matters The Convention on Mutual Administrative As-
sistance in Tax Matters (the Convention) was developed
jointly by the OECD and the Council of Europe to facili-
tate the entering into bilateral tax information agree-
ments between participating states (signatories to the
Convention). It is the most comprehensive multilateral
instrument available for all forms of tax co-operation
with the aim of tackling tax evasion and avoidance.

Under the Convention, signatories are required to
provide administrative assistance to each other on tax
matters, which will include exchange of information on
request, assistance on recovery, the service of docu-
ments and facilitation of joint audits. The Convention
covers taxes on income or profits, taxes on capital
gains, specific taxes on goods and services such as ex-
cise taxes, taxes on net wealth, etc.

Currently 129 jurisdictions have signed up to the
Convention. This represents a wide range of countries
including all G-20 countries, the BRIICS (Brazil, Russia,
India, Indonesia, China and South Africa), all OECD

Victor Adegite is a Senior Manager, Gali Aka
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Senior Adviser with KPMG’s global transfer
pricing services, Nigeria.
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With the emergence of international fiscal conventions and 
agreements, Nigeria, like any other jurisdiction, has signed 
up to a number of agreements. The article reviews the 
agreements Nigeria has entered into and the likely impact 
on the Nigerian tax system.
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You can also read the full article at:  
http://tinyurl.com/yxgtvj3j
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The Nigerian Income Tax 
(Transfer Pricing) Regula-
tions, 2012 lists the lending 
and borrowing of money as 

one of the transactions that should 
be conducted in a manner consist-
ent with the arm’s length principle. 
Inter-company financial transactions 
are quite common especially among 
Multinational Enterprises (MNEs). 
These kind of transactions include 
debt, guarantees, and quasi-equity 
loans. The focus of this article is im-
putation of interest on loans - taxing 
the lender on the arm’s length rate of 
interest - where the actual reward is 
less than arm’s length. Shareholders’ 
loan otherwise referred to as quasi-
equity loans fall in this category. This 
article also reviews quasi-equity loan 
arrangements from a Nigerian per-
spective.

Shareholders’ loan: Debt or quasi 
- equity?

It has often been a subject of debate 
between taxpayers and the revenue 
authorities whether shareholders’ loan 
should attract interest at market rates 
in circumstances where the sharehold-
ers’ loan was advanced to provide 
funding to an offshore company. More 
often than not, such shareholders loan 
is used to fund the start-up operations 
of the offshore entity and it is not ex-
pected that the loan will be serviced 
in the foreseeable future.

Taxpayers often present the argu-
ment that shareholder loans function 
as additional share capital i.e. equity 
and that the purpose is to provide a 
more flexible use of capital. As such, 
it is permissible for such loans to be 
interest free.  Tax authorities in the ju-
risdiction of the borrower usually align 
to the borrower’s argument especially 
in circumstances where there is capital 
yet to be paid-up.  On the other hand, 
taxing authorities in the jurisdiction of 
the lender argue that an arm’s length 
interest should apply on such loan as 
is expected in a transaction between 
two unrelated parties.

It could be argued that the eq-
uity function argument is invalid in the 
transfer pricing context as transfer pric-
ing treats the parties to a transaction 
as if they were independent, negating 
equity participation. Transfer pricing 
puts aside such connections to arrive 
at an arm’s length answer. However, 
the reasoning for the equity function 
argument is that if debt is non-arm’s 
length, then it is, in effect, equity.

Going by these basic arguments, 
one can take a leaning on either side. 
However, considering the impact of 
a loan given at less than arm’s length 
reward (interest-free) on the tax 
revenues of the lender’s country, par-
ticular focus is placed on quasi equity 
loans provided to offshore affiliates. 
We will now examine the practice in 
other jurisdictions as well as rulings 
that underscore bigger considerations 

T
he Chartered Institute 
of Taxation of Nigeria 
(CITN) has informed 
the general public par-

ticularly tax practitioners 
and administrators that come 
January 2, 2019, all tax returns 
without the CITN stamp and 
seal prepared and submitted 
to Fe deral Inland Revenue 
Service (FIRS) on behalf of 
taxpayers will no longer be 
accepted by the FIRS.

The CITN also requires all 
its members to take necessary 
steps to be in good standing with 
the Institute by obtaining their 
stamps and affixing same thereto 
on tax returns from the effective 
date of January 2, 2019.

The notification becomes 
timely as the CITN is the only 
Institute statutorily empow-
ered to regulate tax practice 
and administration in Nigeria. 
In tandem with the Act estab-
lishing the CITN (Chartered 
Institute of Taxation of Nige-
ria Act, CAP C10, Vol. 2, Laws 
of the Federation of Nigeria, 
2004),  “it is mandatory for 
professionals filing tax returns 
on behalf of their clients to 
affix the CITN stamp and seal 

Transfer Pricing and Quasi Equity Loans 
– Considerations for the imputation of interest Federal Inland Revenue Service provides 

clarification on recent tax developments 

Filing tax returns: CITN emphasises 
use of stamp, seal by members

in all returns submitted to the 
FIRS,” CITN said in a recent 
statement signed by Adefisayo 
Awogbade, the Registrar/Chief 
Executive, Chartered Institute 
of Taxation of Nigeria.

“Other professionals who 
are yet to obtain the practicing 
licence of the Institute should 
do so without further delay. 
They may visit the CITN web-
site at www.citn.org on neces-

sary steps to follow. Provided 
however that taxpayers who 
do not need the service of tax 
practitioners and who decide 
to file their tax returns directly 
would not be under obligation 
to c omply with affixing of 
CITN stamp and seal on their 
tax returns filed with FIRS,” 
CITN noted in the statement 
made available to Business-
Day’s Tax Issues.

Participants at the forthcoming 
seminar being organised by the 
Professional Women Accountants 

in ANAN (PROWAN) will be exploring 
better ways to achieve economic self-
sufficiency as well as reduce poverty.  

Folasade Adesoye, Head of Service, 
Lagos State will be the keynote speaker at 
the seminar with the theme “Economic 
Independence: A Catalyst for Financial 
Ballooning –Nigeria Women on the 
Front Burner”.  The seminar holds on 
September 18, 2018 at the Lagos Cham-
ber of Commerce and Industry (LCCI) 
building in Alausa Ikeja.

The theme is quite apt in today’s 
world because recent years have seen 
the involvement of greater number 
of women in paid employment, pro-
fessions which were traditionally the 
preserve of men and entrepreneurial ac-
tivities resulting in increased economic 
independence for more women.

Speaking recently to BusinessDay, 
Elemanya Ebilah, chairperson, Profes-
sional Women Accountants in ANAN 
said the seminar is in line with PROW-
AN’s contribution to the economy.

The global Entrepreneurship Moni-
tor (GEM) 2016/2017 Women’s Report 
released in September, 2017 found 
10percent increase in Women Entre-
preneurs’ activities globally, closing 
the gender gap by 5percent since 2014. 
Though they are not achieving their 
highest potentials, but the report shows 
how important women are in business.

Many analysts believe that for eco-
nomic independence to be regarded 
as a catalyst for financial ballooning, 
these individuals (women) and their 
businesses, irrespective of their income 
levels should have easy access to afford-
able and useful financial services and 
products which are beneficial to them 
and the economy at large.  

The global economic crises increased 
the urgency for countries to identify 
new sources of growth and develop a 
sustainable path to economic success 
because traditional reliance on natural 
resources is insufficient to support long-
term growth.

Other sub-topics to be discussed at 
the seminar include: entrepreneurship 
and innovation: a growth path to eco-
nomic independence, self-sustainability 
and the inward-looking finance strategy; 
and economic independence and work-
life balance.  

Economic independence implies 
individuals having access to the full range 
of economic opportunities and resources 
to help shape their lives in order to meet 
their needs and that of their depend-
ants. So, experts believe that economic 
independence for women recognises 
that they are economic players who con-
tribute to economic activity and should 
be able to benefit from it.

L-R: Bashir Ademuyiwa Braimah, Permanent Secretary, Lagos State; Folashade 
Adesoye, Head of Service (HOS), Lagos State; Elemanya Ebilah, Chairman, 
Professional Women Accountants in ANAN (PROWAN) and Olutoyin Aro, 
PROWAN coordinator, Ikeja Branch during PROWAN’s courtesy call to the Head 
of Service recently.

Folasade Adesoye, Head of Service, 
Lagos State

in determining the status of a share-
holders’ loan to an offshore related 
party as either debt or equity.

International Practice in se-
lected jurisdictions

Australia
Australia has developed perhaps 

one of the most comprehensive set 
of guidelines regarding equity loans. 
These are set out in the Taxation Rul-
ing (TR) 92/11 of the Australian Tax 
Office (ATO). According to this ruling, 
the principal factors that will be taken 
into account in determining whether 
a particular loan agreement should be 
treated as equivalent to a contribution 
to equity are summarized below:

•The legal effect of the transac-
tion – Does the lender have rights 
and obligations usually attached to 
ownership?

•Repayment of principal – Is the 
payment of the principal of a duration 
consistent with equity investment 
and subordinated to claims of other 
creditors?

•Purpose of the contribution – 
Does the borrower invest the funds 
in fixed/core assets of a long term 
nature?

Benita Ngozi Onyebezie and 
Gali Aka are Senior Advisers in 
KPMG Advisory Services, Lagos 
and may be contacted via e-mail 
at ngozi.onyebezie@ng.kpmg.
com and gali.aka@ng.kpmg.
com.

The Federal Inland Revenue 
Service (FIRS) convened a 
stakeholders meeting on 6 
September 2018, with key par-

ticipants from different sectors of the 
economy in attendance. The Executive 
Chairman of FIRS was present to en-
lighten stakeholders, as well as answer 
questions and address comments from 
the audience.

 The key issues discussed include:
 Withholding tax credit: FIRS re-

cently circularised taxpayers, inviting 
them to reconcile their WHT position by 
30 August 2018. Companies that were 
unable to complete the reconciliation 
by the set date, stood the risk of losing 
any unutilised WHT credit. Please see 
link to our initial alert on this.

 The Executive Chairman gave the 
audience the comfort that taxpayers 
will not necessarily lose their unutilised 
WHT credit if they were unable to com-
plete the reconciliation process within 
the short period allowed. He however 
encouraged taxpayers to commence 
the reconciliation process as quickly 
as possible for ease of administration.

 Letters substitution: FIRS recently 
circularised some banks to recover un-
paid taxes from taxpayers that maintain 
bank accounts with such banks. Follow-
ing the circularisation, there have been 
reported cases of some banks freezing 
the bank accounts of taxpayers. Please 
see link to our initial alert on this issue.

 In response to the queries raised by 
stakeholders, the Executive Chairman 
clarified that FIRS directed the order 
at only defaulting and unregistered 
taxpayers (after conducting a thorough 
review of banks’ records to identify 

Deloitte Tax Advisory

erring or seemingly erring taxpayers). 
FIRS considered the banking turnover 
of such companies their “deemed in-
come” and levied tax thereon.

 In addition, the Executive Chairman 
mentioned FIRS intends to increase 
the drive in its quest to capture more 
taxpayers and collect unremitted taxes. 
One of the major ways FIRS hopes to 
achieve this is by assessing companies 
to income tax based on deemed profits, 
which is determined by reference to the 
value of property(ies) owned by such 
companies.

Improved efficiency: the Execu-
tive Chairman assured stakeholders 
of the commitment of FIRS and its 
counterparts in various states, towards 
improved efficiencies especially with 
regard to issuance of Tax Clearance 
Certificate (TCC). In this regard, the 
Executive Chairman advised taxpayers 
to reach out to the ‘Efficiency Desk’ of 
FIRS to make complaints in the event 
that relevant tax offices failed to issue 
TCCs in accordance with the provision 
of the tax law within the requisite period. 
This also applies to other complaints on 
perceived inefficiencies in the agency’s 
operations. All complaints can be di-
rected to helpdesk@firs.gov.ng.

Annual tax bills: The Executive 
Chairman confirmed the willingness 
of the Federal Government of Nigeria 
to pass amendments to tax laws on 
annual basis. The intent is to merge 
the amendments/revisions with the 
relevant Appropriation Bill for the rel-
evant fiscal year.

Deloitte will continue to monitor 
developments in this space and keep 
you updated as they become available.

In 2018 Nigeria’s Federal Inland Revenue Service (FIRS) 
issued new Income Tax (Transfer Pricing) Regulations along 
with guidelines providing information on the transfer pricing 
documentation requirements. The revised regulations took 
effect on March 12, 2018, and repealed the Income Tax 
(Transfer Pricing) Regulations, 2012, which had taken effect 
on August 2, 2012. In this article, the authors discuss Nigeria’s 
new transfer pricing regulations, focusing on how the rules 
treat transfers of the right to use intangible assets and 
whether the rules contradict the arm’s-length principle.

You can read the full article at  
https://www.taxnotes.com/tax-notes-international/asset-
taxation/transfer-pricing-and-right-use-intangibles-nigeria-
arms-length-principle-risk/2019/07/08/29j87
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Nwakaego Ogueri-
Onyeukwu

CITN inducts 560 new members, 
emphasises on professional conduct
IheanyI nwachukwu

T
he Chartered Institute of 
Taxation of Nigeria (CITN) 
has inducted no fewer 
than 560 new members.

The new members of 
taxation profession were urged to 
eschew all forms of professional 
misconduct and uphold the integrity 
of the Institute in all their dealings.

Speaking at the 40th induction 
ceremony held in Lagos, Cyril 
Ikemefuna Ede, 13th president/
chairman of council, Chartered 
Institute of Taxation of Nigeria 
said the “institute’s council frowns 
at any conduct deemed to be at 
variance with the Code of ethics 
for members.”

The new tax professionals success-
fully navigated the process that led to 
the ceremony, which attests to the 
fact that they willingly made efforts 
to become members of the noble 

In its recommendations on issues 
of concern in the economy and the 
2019 federal government budget, 
CITN noted that there is potential for 
government to increase productivity 

by investing in education with em-
phasis on quality over quantity. “It is 
a bold thinking that should be driving 
the 2019 budget”.

CITN believes that the economy 
requires an average of 5 million 
new jobs, annually, to reverse the 
unemployment trajectory that has 
subsisted over the years.

“To achieve this, the econo-
my needs to grow at an inclusive 
growth rate of between 5percent 
and 6 percent per annum. Delib-
erate policies should be activated 
to drive economic growth”, CITN 
president added.

Accordingly, CITN noted that the 
Federal Government budget should 
inspire hope, resting on a philosophy 
of progress and not only on the churn 
of figures.

“The budget can do better in as-
suring Nigerians of the reversal in the 
observed gale of unemployment etc. 
More so, the budget ought to detail a 
plan of action beyond the statement 
of incomes and expenditure,” it stated.
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The Nigerian Transfer Pricing Regulations: 
A tool for enhancing tax competitiveness

According to Adam Smith, 
a good tax system must 
possess the qualities of 
equity, certainty, economy 

and convenience.  All tax laws and 
accompanying tax regulations must 
be written with the intention of bal-
ancing these qualities with meeting 
the core objective of taxation, which 
is to enable the collection of all mon-
ies due to government. 

The Income Tax (Transfer Pric-
ing) Regulations, 2018 (the TP 
Regulations) highlights the provi-
sion of certainty of transfer pricing 
treatment in Nigeria (certainty) and 
a level playing field for both multi-
national enterprises and independ-
ent enterprises carrying on business 
in Nigeria (equity) as some of its core 
objectives.

This article seeks to review the 
potential effectiveness of the cur-
rent TP Regulations in enabling the 
accomplishment of the objectives 
stated above and suggests ways by 
which the Regulations can enable 
the realization of these objectives.  

Certainty
The TP Regulations as a whole is 

a step in the right direction towards 
providing corporate taxpayers with 
certainty of the transfer pricing 
treatment of transactions conducted 
with their associated counterparts . 
Prior to the release of the TP Regula-
tions, taxable persons lacked clarity 
on the approach to be adopted by 

the tax authority in determining 
compliance with the arm’s length 
standard. For example, Section 
22 of the Companies Income Tax 
Act empowers the Federal Inland 
Revenue Service (FIRS) to adjust 
the pricing of transactions between 
related entities where in its opinion 
those transactions have not been 
made on terms consistent with the 
arm’s length principle. This section 
of the principal act exposes taxpay-
ers to the risk of assessments to 
additional tax liabilities on frivolous 
basis. The TP Regulations speak to 
the methods to be adopted by the 
tax authorities in making a deter-
mination of the arm’s length nature 
of related party transactions, and 
the documents/ information that 
taxable persons can show to dem-
onstrate compliance.

Furthermore, the inclusion of 
safe harbor and advance pricing 
agreement (APA) provisions in the 
TP Regulations, have reinforced the 

intention of the FIRS to provide tax-
able persons with avenues through 
which they can obtain the advantage 
of a greater level of certainty in the 
area of Transfer Pricing. The dem-
onstration of this intention is quite 
laudable. However, the TP Regula-
tions still leaves a lot to be desired 
in this regard, especially because 
intentions alone are not enough and 
taking action is more important. The 
prompt publication of the promised 
guidelines, which provides greater 
clarity on how the FIRS intends to go 
about the application of both the safe 
harbor and the APA provisions and 
heralds the commencement of their 
practical application, is pertinent if 
this objective is to be achieved in the 
nearest future. 

In addition, the APA provisions 
in the TP Regulations specify that 
agreements entered into shall apply 
to the controlled transactions for a 
period not exceeding three years. 
Increasing the duration of time for 

which a pricing agreement between 
the tax authority and a taxable per-
son remains valid will go a long way 
in enhancing certainty. For example, 
in India, APAs entered into between 
taxable persons and the Indian tax 
authority can remain in force for a 
period of five years. Similarly, in In-
dia, bilateral APAs (i.e. APAs entered 
into between taxable persons and 
tax authorities in India and other 
jurisdictions) have a “roll back” 
provision which allows such APA to 
be applied retrospectively for up to a 
maximum period of four years. This 
essentially means, bilateral APAs in 
India can effectively be in force for a 
period of up to nine years.

Also, in addition to enhancing 
certainty, increasing the validity 
period of APAs will help to justify the 
significant investments in time and 
money made by both the tax author-
ity and the affected taxable persons 
towards reaching a consensus.

Equity
Another laudable feature of 

the TP Regulations is the relaxa-
tion of the requirement to prepare 
contemporaneous documentation 
for companies with a total value of 
related party transactions that is 
less than NGN 300 million. This will 
significantly reduce the burden/
cost of compliance especially for 
smaller companies, and will most 
likely have a greater positive impact 
on domestic groups. The TP Regula-
tions, however, still retain the right 
of the tax authority to request for 
contemporaneous documentation 
from such companies. Therefore, the 

burden is not completely lifted from 
such companies.

The introduction of a threshold 
that completely exempts smaller 
companies and pre-defined catego-
ries of domestic companies which 
fall within the class of low risk entities 
from complying with the TP Regula-
tions will significantly enhance the 
accomplishment of the objective 
of equity.

Conclusion
Businesses thrive on certainty. 

Therefore, achieving greater levels of 
certainty in the area of transfer pric-
ing can go a long way in increasing 
a country’s tax competitiveness and 
improving the attractiveness of a 
country as a destination for foreign 
direct investment. 

Furthermore, in a country where, 
according to the World Bank’s ease 
of paying taxes rankings, taxpayers 
spend over 370 hours per year on tax 
compliance, increasing certainty and 
reducing the TP compliance burden 
on smaller businesses will go a long 
way towards improving the overall 
tax compliance experience and 
enabling companies channel their 
energy towards achieving their core 
objectives of profit generation.

The opinions expressed in this 
article are strictly those of the authors 
who are as follows:  

Omojo Okwa (Manager) and Gali 
Aka (Manager) of Global Transfer 
Pricing Services of KPMG in Nigeria.  
They can be contacted at omojo.
okwa@ng.kpmg.com and gali.aka 
@ng.kpmg.com respectively.

OmOjO Okwa and GalI aka

L-R:  Abbas Abdulkadir, head of department,  Securities and Investments Services, Securities and Exchange Commission; 
Anastasia Braimoh, head of department, Legal Department SEC, Osaro Eghobamien, managing Partner, Perchstone and 
Graeys (SAN)  and Graham Penn, Professor of International Finance Law, University College London during the Securitiza-
tion Training in Abuja.

profession.
“I have no doubt that you would 

commit yourselves to the ideals of the 
Institute by being professionals in all 
your dealings. CITN recognises the 

need to accord serious consideration 
to putting in place policies that would 
enhance investment in the economy 
and promote voluntary tax compli-
ance,” Ede.

According to Adam Smith, a good tax system must 
possess the qualities of equity, certainty, economy 
and convenience. All tax laws and accompanying tax 
regulations must be written with the intention of balancing 
these qualities with meeting the core objective of taxation, 
which is to enable the collection of all monies due to 
government. This article seeks to review the potential 
effectiveness of the current TP Regulations in enabling 
the accomplishment of the objectives stated above and 
suggests ways by which the Regulations can enable the 
realization of these objectives.

You can also read the full article at:  
http://tinyurl.com/y2s5ve5w
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for Economic Co-operation 
and Development (OECD) 
countries.

In Africa (16) and LAC, 
taxes on goods and services 
(especially VAT) and corpo-
rate income taxes are particu-
larly important as a share of 
revenues.

Since 2000, VAT has be-
come increasingly significant 
in more than three-quarters 
of the countries, in many 
cases, with corresponding 
falls in the share of income 
taxation or taxes on other 
goods and services. The ex-
ceptions are the quarter of 
countries with the highest 
increases in their tax to GDP 
ratios, which recorded strong 
increases in most or all major 
tax types.

Per capita income and 
different types of tax struc-
tures are linked to the level 
of taxation.

There is a positive corre-
lation between tax-to-GDP 
levels, per-capita income 
levels and the share of per-
sonal income tax and social 
security contributions; but 
there is a negative correlation 
between tax-to-GDP levels 
and the shares of corporate 
taxes and taxes on goods and 
services.

The International Mon-
etary Fund (IMF) and the Or-
ganisation for Economic Co-
operation and Development 
(OECD) recently identified 
the sources of uncertainty 
in tax matters and the vari-
ous tools that taxpayers and 
governments could use to 
reduce.

Notably, prominent issues 
contributing to tax uncer-
tainty and which required 
urgent attention included 
insufficient administrative 
capacities, aggressive tax 
planning especially by mul-

of a country’s economy falls 
outside the tax net and con-
tributes towards revenue 
losses and the destabilisation 
of a country’s revenue base.

Also, there tends to be a 
mismatch between tax policy 
and tax administration and 
overall fiscal consequences of 
individual tax incentives and 
tax treaties are often ignored. 
“The lack of coordination or 
the absence of a ‘whole-of-
government approach’ was 
an additional factor contrib-
uting to tax uncertainty in 
Africa”, the report says.

Overall, the findings from 
the survey give some indi-
cations on why and how 
governments in developing 
countries may want to ad-
dress tax certainty issues. 
Addressing issues on VAT 
and withholding, for exam-
ple, appear of greater impor-
tance for developing coun-
tries. These areas thus might 
benefit from increased focus. 
Africa especially may gain 
from simplified approaches 

IHEANYI NWACHUKWU

VICTOR ADEGITE & NANA 

Uncertainty in tax matters: Causes, solutions

T
ax ad ministra-
tions are playing 
a critical role as 
governments start 
implementing new 

international measures to 
counter offshore evasion 
and combat tax avoidance 
by multinational enterprises 
(MNEs). While this remains 
topical in today global econ-
omy, there are also issues 
bothering on tax uncertainty 
and possible solutions.

As the reporting and au-
tomatic exchange on offshore 
financial accounts pursuant 
to the Common Reporting 
Standard (CRS) becomes a re-
ality in over 100 jurisdictions 
this year, many taxpayers 
that held undeclared finan-
cial assets offshore have come 
clean to their tax authorities.

Key findings from a ‘global 
revenue statistics database’ 
show that across 80 coun-
tries, tax-to-GDP ratios range 
from 10.8percent to 45.9per-
cent. Half of the countries 
have a tax-to-GDP ratio rang-
ing between 18.2percent and 
33.2percent of GDP; while the 
median tax-to-GDP ratio is 
26.2percent.

Since 2000, three-quar-
ters of the countries in the 
database have increased their 
tax to GDP ratios. Half of the 
countries have increased 
their tax-to-GDP ratios by be-
tween 0 and 5percent of GDP. 
A further quarter increased 
their tax-to-GDP ratio by 
more than 5percent of GDP.

Most of these countries 
are from Africa and Latin 
American and Caribbean 
(LAC). The remaining quar-
ter of countries, where tax-
to-GDP ratios fell, are pre-
dominantly Organisation 

tinational enterprises, cor-
ruption, lack of leadership, 
political interference, poor 
information communications 
technology (ICT) within tax 
administrations and weak 
tax legislation.

To enhance tax certainty, 
the report identifies a set 
of concrete and practical 
approaches and solutions. 
These include improving 
the clarity of legislation, 
increasing predictability 
and consistency of tax ad-
ministration practices, effec-
tive dispute prevention, and 
robust dispute resolution 
mechanisms.

The survey respondents 
across African counties con-
firmed that tax certainty is 
required by tax administra-
tions to create a stable tax 
environment to encourage 
investment.

It was also noted that tax 
uncertainty in Africa was 
exacerbated by dependency 
on a few large taxpayers 
whilst a significant portion 
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To be continued next week

Transfer Pricing considerations for commodities transactions

such as safe harbours.
“We emphasize the ef-

fectiveness of tax policy 
tools in supply-side struc-
tural reform for promoting 
innovation-driven, inclu-
sive growth, as well as the 
benefits of tax certainty to 
promote investment and 
trade and ask the OECD and 
IMF to continue working on 
the issues of pro-growth tax 
policies and tax certainty”, 
according to G20 leaders.

As at the first-half (H1) of 
2018, jurisdictions around 
the globe have identified 
an estimated 93 billion Euro 
in additional revenue (tax, 
interest, penalties) as a result 
of voluntary compliance 
mechanisms and other off-
shore investigations put in 
place since 2009.

Tax certainty calls for 
clear and simple rules and 
regulations that minimise 
disputes. In the area of in-
ternational taxation, sev-
eral ongoing developments 
are contributing to enhanc-
ing tax certainty, such as a 
consistent implementation 
of Base Erosion and Profit 
Shifting (BEPS) measures 
through the BEPS Inclusive 
Framework.

Also, the OECD is working 
specifically to address uncer-
tainty in the application of 
tax treaties and is supporting 
the Treaty Relief and Compli-
ance Enhancement (TRACE) 
project. The minimum BEPS 
standard on country-by-
country (CbC) reporting, au-
tomatic exchange of infor-
mation, and implementation 
of the OECD International 
Value Added Tax (VAT)/ 
Goods and Services Tax (GST) 
guidelines also contribute to 
tax certainty.

The Treaty Relief and 
Compliance Enhancement 

(TRACE) project aims to 
standardize the system for 
claiming withholding tax 
relief at source on portfo-
lio investments through a 
self-contained set of agree-
ments and forms to be used 
by any country that wants 
to implement the so-called 
Authorised Intermediary 
(AI) system.

It removes the administra-
tive barriers that currently 
affect the ability of portfolio 
investors, including investors 
making use of pooled invest-
ment vehicles, to effectively 
claim the reduced rates of 
withholding tax to which 
they are entitled pursuant 
to tax treaties or to domestic 
law of the country of invest-
ment. Moreover, it minimises 
administrative costs for all 
stakeholders and enhances 
the ability of both source and 
residence countries to ensure 
proper compliance with tax 
obligations.

Under the Action 13 BEPS 
Minimum Standard, juris-
dictions have committed to 
foster tax transparency by 
requesting the largest mul-
tinational enterprise groups 
(MNE Groups) to provide 
the global allocation of their 
income, taxes and other in-
dicators of the location of 
economic activity. This aims 
to boost tax authorities’ risk-
assessment capabilities. This 
can help reduce tax uncer-
tainty for tax administra-
tions.

To date, over 50 jurisdic-
tions, including the over-
whelming majority of OECD 
and G20 countries, have 
adopted rules for the VAT/
GST treatment of Business to 
Consumer (B2C) supplies of 
services and intangibles by 
foreign suppliers in accord-
ance with these Guidelines.

Introduction:

A 
commodity is a prod-
uct of value that can 
be traded across mul-
tiple markets. Gen-
erally, commodities 

could be categorized as either 
hard or soft. Hard commodities 
include natural resources which 
are either mined or extracted 
from the environment such as 
crude oil, bitumen, natural gas, 
gold silver, steel, copper, alu-
minum etc.  Soft commodities, 
on the other hand, are agricul-
tural goods or livestock which 
are grown.  Transactions in the 
commodities market may involve 
physical trading (buying and sell-
ing physical goods) or derivatives 
trading (trading involving an 
underlying asset).

Why are commodity trans-
actions peculiar?

Commodities are versatile 
as their production, supply and 
prices vary significantly. They are 
usually affected greatly by various 
external factors, such as inflation, 
domestic and global economic 
growth, geo-political concerns, 
among others.  Commodities are 

traded.
Given the wide variety of 

commodities traded from ag-
ricultural goods to metals, the 
pricing of commodities even 
within the same class, differ. For 
instances while some commodi-
ties are traded on standardized 
exchanges, some are traded over 
the counter. While the perishable 
nature of some commodities 
may affect how they are priced 
and traded, the durable nature 
of some would have an opposing 
effect on the pricing and trading 
terms. The structure and terms 
of the contract of supply or sales 
contract may affect the pric-
ing and how the commodities 
are traded. From the foregoing, 

very key to domestic economy 
and global economy alike.  It is 
also a major source of govern-
ment revenue for most develop-
ing countries such as Nigeria

Multinational enterprises 
(MNE) engaged in commodities 
trading, consolidate their supply 
chain activities within the Group, 
to achieve economies of scale 
and optimize efficiencies while 
bearing in mind the inherent pe-
culiarities of the market and profit 
maximizing.  Tax authorities 
focus on these transactions es-
pecially when conducted across 
borders because of the possibili-
ties of transfer mispricing which 
maybe in the form of over pricing 
or underpricing of commodities 

clearly, commodities have dis-
tinct characteristics which make 
them peculiar. As such, justifying 
the pricing of commodities for 
tax purposes requires a thorough 
understanding of the nature of 
the commodity, market charac-
teristics, buyer’s requirements, 
contractual terms, delivery mode 
among other considerations.

Challenges faced in deter-
mining the arm’s length pricing 
of commodities

In determining the arm’s 
length pricing of commod-
ity transactions and in particular 
cross border transactions, there 
are a number of challenges faced. 
These include:

•The nature of the product: 
The characteristics of the prod-
ucts can affect the price. For 
instance, price of agricultural 
produce may differ in various 
locations, as various factors such 
as seasonality, durability, storage, 
quarantine policies etc. may af-
fect pricing of the produce.

The quality of the products 
may also affect the transfer price; 
for instance, the transfer price of 
a brand milk includes supple-
ments and additional nutrients 
which enhances the value of 

the milk for a particular market 
region. Comparing these with 
comparable prices (which do not 
have these special supplements) 
would not be appropriate as the 
milk with additional supple-
ment would attract a premium 
over and above the comparable 
prices.  

•Market conditions: The price 
of a particular product may vary 
across different markets in dif-
ferent jurisdictions. This is due 
to cost differentials prevalent in 
these markets which include 
significant differences in eco-
nomic conditions. Considering 
the constraints of getting reliable 
data in Africa for instance, the 
search for comparables may 
extend to other regions outside 
Africa which may not truly reflect 
prevailing circumstances and 
conditions in Africa.

•Contractual terms: The dif-
ferences in contractual terms 
as well as inclusion of specific 
clauses to standard terms affects 
the pricing of the product. The 
incoterms for any commodity 
trade clearly specifies the respon-
sibilities and risks of parties to 
the trade. This in turn affects the 
pricing as the more risks and re-

sponsibilities borne by the seller, 
the higher the price of the goods/
products. Trade discount for 
buying in bulk, credit terms may 
affect price of the commodities. 
Getting comparable companies 
having similar terms / arrange-
ments as the inter-company 
transaction may be very difficult.

•Stage in supply chain: Enti-
ties engaged in dealing in certain 
commodities that have a com-
plex supply chain may experi-
ence difficulty in determining 
comparable uncontrolled price. 
This is because at each stage of 
the supply chain, different func-
tions/responsibilities are carried 
out by the relevant parties, as well 
risks borne, which attract differ-
ent returns. Thus, comparing 
the intercompany price against 
an independent party’s price in a 
different stage of the supply chain 
would not be appropriate.

Victor Adegite is Senior 
Manager and Nana Abu is 
Senior Adviser in KPMG Advi-
sory Services, Lagos, and may 
be contacted by email at: victor.
adegite@ng.kpmg.com and 
nana.abu@ng.kpmg.com

A commodity is a product of value that can be traded 
across multiple markets. Generally, commodities could 
be categorized as either hard or soft. Hard commodities 
include natural resources which are either mined or 
extracted from the environment such as crude oil, bitumen, 
natural gas, gold silver, steel, copper, aluminum etc. Soft 
commodities, on the other hand, are agricultural goods or 
livestock which are grown. Transactions in the commodities 
market may involve physical trading (buying and selling 
physical goods) or derivatives trading (trading involving an 
underlying asset).

11.Transfer Pricing Considerations for 
Commodities Transactions

   by Victor Adegite and Abu Nana

Victor Adegite

Nana Abu

You can also read the full article at:  
https://businessday.ng/
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This report presents our findings from the 2019 TP Awareness 
Survey conducted by KPMG Nigeria. The survey was administered 
on 59 persons who are mainly Tax Managers/ Directors, Managing 
Directors/Chief Executive Officers, Chief Finance Officers and 
Heads of Finance in leading organisations across major industry 
sectors in Nigeria.

The survey elicited responses in respect of TP compliance, TP risk 
assessment, TP audit, TP controversy and dispute resolution. 

The distribution of our respondents across the sectors is  illustrated 
below: 

About the Survey
9 
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