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The Tax Appeal Tribunal (TAT or “the Tribunal”) sitting in Lagos, on 20 October 2021 ruled, in the case between 
Multichoice Nigeria Limited (MNL or “the Appellant”) and Federal Inland Revenue Service (FIRS or “the 
Respondent”), that the amount deposited by the Appellant with the FIRS satisfies the provisions of Paragraph 15(7) 
of the Fifth Schedule to FIRS (Establishment) Act, 2007, Cap F36, LFN (“FIRSEA”) and is sufficient for the Tribunal to 
commence hearing of the substantive suit.

The FIRS had previously argued that the deposit was statutorily required as a condition precedent before the 
substantive case can be heard by the Tribunal.  This position was contested by the Appellant though the Tribunal 
ruled in favour of the FIRS. 

Specifically, Paragraph 15(7) of the Fifth Schedule to FIRSEA provides that, “the Tribunal may adjourn the hearing 
of an appeal to any subsequent day and order the appellant to deposit with the Service, before the day of the 
adjourned hearing, an amount, on account of the tax charged by the assessment under appeal, equal to the tax 
charged upon the appellant for the preceding year of assessment or one half of the tax charged by the assessment 
under appeal, whichever is the lesser plus a sum equal to 10 per cent of the said deposit”, if the Service proves to 
its satisfaction that:

i. “the appellant has for the year of assessment concerned, failed to prepare and deliver to the Service returns 
required to be furnished under the relevant provisions of the tax laws mentioned in Paragraph 11;

ii. the appeal is frivolous or vexatious or is an abuse of the appeal process; or

iii. it is expedient to require the appellant to pay an amount as security for prosecuting the appeal.

If the appellant fails to comply with the order, assessment against which he has appealed shall be confirmed and 
the Appellant shall have no further right of appeal with respect to that assessment.”

Background / Facts of the case 

The FIRS had issued a tax audit assessment of ₦1.8 trillion 
to MNL following a forensic audit of the Company’s records.  
MNL disputed the assessment and filed an appeal at the 
Tribunal.  The FIRS subsequently submitted a preliminary 
oral application to the TAT on its jurisdiction to entertain the 
appeal on the ground that the suit, having failed to satisfy 
the condition precedent to its institution was incompetent.  
The FIRS requested the Court to order MNL to make the 
statutory deposit as provided in Section 15(7) of the Fifth 
Schedule of the FIRSEA before the appeal can be heard by 
the TAT.

The TAT consequently ruled in favour of the FIRS and 
requested that MNL abides with the provisions of Paragraph 
15 (7) of the FIRSEA before it can commence hearing of the 
substantive appeal. 

MNL subsequently deposited a total of ₦8 billion with the 
FIRS in two instalments of ₦2.7 billion and ₦5.3 billion 
respectively. 

However, the FIRS argued that this was not sufficient 
and did not satisfy the requirements of the above stated 
provisions of the FIRSEA.  In their opinion, MNL should 
have deposited an amount equal to the tax charged for 
the 10 different preceding years of assessment covered 
by the forensic audit rather than for just the last preceding 
year of assessment.  MNL, however, argued that the 
wordings of the statue were clear and made reference to 
preceding year in the singular.  Tax statutes are meant to be 
interpreted literally except where the literal interpretation 
would lead to absurdity, therefore, there was no basis for 
the interpretation provided by the FIRS.  MNL also argued, 
that the TAT was not a revenue generating agency and so 
did not exercise the provision to generate revenue for the 
FIRS but solely to check that the Appellant was credible.  
Consequently, the amount already deposited should be 
sufficient to proceed to hearing of the substantive appeal.
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Issues for determination

Based on the arguments submitted by both parties, the TAT 
adopted the following issues for determination:

(i). “Give a proper legal interpretation to the relevant 
section of the provisions of Paragraph 15 (7) of the 
FIRS(E) Act, 2007 based on which the Order of this 
Tribunal of 23rd day of August 2021 was made.”

(ii). “Decide whether the Applicant has sufficiently complied 
with the said Order of this Tribunal made on the 24th 
day of August 2021.”

(iii). “Based on the position of the Tribunal on 2 above, give 
appropriate ruling, as to whether this matter should 
proceed to hearing on its merit”

TAT’s decision 

After considering the arguments of both parties, the TAT 
held that: 

(i). The Appellant’s interpretation of Paragraph 15(7) of the 
Act is correct, based on the intention of the legislature.  
The Tribunal relied on several cases such as UBA v 
CAC & Ors (2016) LPELR-40569 (CA) and Action 
Congress v. INEC (2007) 12 N.W.L.R. (pt.1048) 222 to 
substantiate that provisions of the law must be given 
their plain, natural and literal meaning, where the words 
of a legislation are clear and unambiguous. 

Further, the TAT noted that its agreement with the 
Appellant is substantiated with references in the 
provisions of Paragraph 15(7) to “Preceding Year” and 
not “Preceding Years” as well as “Assessment” rather 
than “Assessments”.  Therefore, the Tribunal noted it 
should not and will not add to the provision of the Act as 
it does not have the powers and authority to do so.

(ii). The Appellant has duly complied with the TAT’s Order 
of 24 August with the statutory deposit of ₦8 billion 
with the FIRS.  The Tribunal further emphasized that 
the essence of the security deposit is not to punish 
taxpayers but to establish the credibility of their claim 
and the seriousness of pursuing their case.

(iii). The Appellant provided sufficient evidence to prove 
its responsibility and seriousness to pursue the case 
before the Tribunal. Therefore, the TAT decided that the 
matter should proceed to hearing.

Commentaries

The TAT’s decision emphasizes the importance of 
interpreting legal provisions strictly in accordance with 
the letter of the law, as opposed to inferring controversial 
interpretations to them.  The provision of the FIRSEA is clear 
on the statutory deposit to be made by the Appellant, which 
should be the lower of the tax paid in the preceding year of 
assessment (YOA) plus ten percent or one half of the tax 
charged by the assessment under dispute.  Therefore, the 
TAT’s decision on the correct interpretation was a relatively 
straightforward one.

However, the TAT, in both rulings, failed to comment 
on whether the FIRS fulfilled the conditions precedent 
stipulated in the provisions of Paragraph 15(7) of the Fifth 
Schedule to the FIRSEA before a statutory deposit would 
be required.  Specifically, the Paragraph requires the FIRS to 
prove to the satisfaction of the Tribunal that a taxpayer had 
failed to prepare and submit its returns for the relevant YOA, 
the appeal is frivolous or an abuse of appeal process, or that 
it is expedient that the taxpayer pays the amount as security 
for prosecuting the appeal.  It is important to note that the 
above conditions rely on the legal principle of onus probandi 
actori incumbit, meaning “he who asserts must prove” to 
ensure that taxpayers who intend to appeal additional tax 
assessment are not deterred from challenging the FIRS 
because they are required to pay part of the alleged liability 
upfront.  This position was upheld by the Court of Appeal 
(CoA) in the cases between Akindosoye v. Ikugba Yire & 
Anor (2010) and Elephant Investment Ltd v. Fijabi (2015) and 
the TAT in the case between Citibank Nigeria Limited and 
Rivers State Board of Internal Revenue, wherein the CoA 
and Tribunal held that ”the party that asserts the existence 
of a particular fact must prove it, and if he fails to prove that 
fact, his case will ultimately collapse.”

Unfortunately, the TAT’s order for MNL to make the statutory 
deposit, without any due consideration for the principles 
stated above, has left no room for taxpayers to understand 
what would suffice as sufficient proof by the FIRS to satisfy 
the conditions provided in Paragraph 15(7) of the Fifth 
Schedule to the Act.  Further, the action of the Tribunal to 
not provide specific comments on the proof provided by the 
FIRS, if any, which informed its earlier decision, may have 
unintentionally thrown a spanner in the works of the tax 
appeal process in Nigeria, as well as the overall fairness of 
the entire tax adjudication process.  A scenario where the 
FIRS can issue assessments without any basis to taxpayers 
safe in the knowledge that no matter the strength of their 
position, the taxpayer would be required to at least pay 
half of the disputed amount before they can challenge the 
assessment cannot be considered reasonable or fair.

It is therefore important that this issue is carefully 
considered in future, so it does not set a dangerous 
precedent for the tax dispute resolution process in Nigeria.
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KPMG Nigeria – Tax Dispute Resolution Services 

KPMG’s Tax Dispute Resolution Services (TDRS) team protects our clients against risks arising from uncertainties in the tax 
dispute resolution landscape in Nigeria. 

Our approach is designed to help you address all your tax disputes through effective strategies that ensure proper 
mitigation, management and prompt resolution. 

How we can support you

In today’s interconnected business environment, tax disputes with the revenue authorities are not merely legal 
controversies: they have commercial considerations which require representation and support by business savvy advisors. 
By leveraging KPMG’s global network of professionals, outstanding relationships with tax authorities and the KPMG 
network’s collective knowledge, our team works to help you achieve the best possible outcomes in technical discourse with 
the revenue authorities, inclusive of support during prosecution of appeals at the Tax Appeal Tribunal. 

Our TDRS team comprises experienced and duly certified practitioners from various professions, including law, accounting, 
finance and economics. Embedded with subject matter experts on tax compliance and advisory services, KPMG’s TDRS 
team adopts an integrated approach to helping our clients resolve their tax disputes in a cost-effective manner.  Our 
services include pre-trial advisory services, representation at the Tax Appeal Tribunal, tax litigation support and general tax 
dispute management.

Connect with us today to understand how our TDRS team can support your business:

Ajibola Olomola: Ajibola.Olomola@ng.kpmg.com 
Ijeoma Uche: Ijeoma.Uche@ng.kpmg.com
Olatoye Akinboro:  Olatoye.Akinboro@ng.kpmg.com

home.kpmg/ng
home.kpmg/socialmedia

Download KPMG NIgeria Tax Mobile App:
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