PASEBUSINESS

Wednesday 17 March 2021

TAXISSUES

Challenges in complying with the first Common
Reporting Standard in Nigeria — The way forward

MAYOWA FALOHUN

Background
igeria joined other
signatories to the Com-
mon Reporting Stand-
ard - Multilateral Com-
petentAuthority Agree-
ment (CRS-MCAA) in August2017 as
partofits commitment to combat tax
evasion globally. Subsequently, the
Federal Government via the Federal
Inland Revenue Service (FIRS)issued
the Income Tax Common Report-
ing Standard Regulations, 2019 (the
Regulation) as the legal basis for the
implementation of the Automatic
Exchange of Information (AEOI) in
Nigeria.

According to the Regulation,
financial institutions (Fls), including
banks, asset management compa-
nies, life insurance companies, funds
are required to prepare and submit
CRS returns, covering information
on reportable persons, to FIRS for
onward exchange with taxauthorities
of other participating jurisdictions.
‘While some FIs successfully filed
their CRS return before the deadline,
several stakeholders encountered
challenges in the preparation and
filing of the return as 2020 was the first
year of compliance in Nigeria.

This article highlights some of the
challenges noted in complying with
the CRS Regulation and recommends
ways to ease compliance for Fls in
Nigeria going forward.

Overview of the CRS Compli-
ance Requirements

The CRS Regulations require FlIs
in Nigeria to submit information
of reportable persons annually to
the FIRS by 31st May of every year,
in a machine language known as
the “XML’ format. The reportable
information includes name of the
customer, Tax Identification Number
(TIN), country of residence, address,
account balance, account number,
phone number etc.

In identifying the reportable per-
sons, FIs are required to conduct a
review of their customer database by
performingdue diligence procedures
on customer accounts. This entails
verifying the tax residency of the
customer by confirming the existence
ofindicia such asmailing or residen-
tial address or phone number in a
participating jurisdiction, standing
instructions to transfer funds to an
account maintained in a reportable
jurisdiction, valid power of attorney
issued to a person with an address
in a reportable jurisdiction and a
hold mail instruction or in-care-of
address in a reportable jurisdiction.
TheaccuracyofaFI's due diligenceis
dependenton howaccurateandup to
dateitsrecords on customersare inits
database. Thisis essential toavoid the
potential exposure to the stiff penalty
(as stipulated in the Regulation) for
transmitting false data to FIRS.

Therefore, to enable collation of
up to date data, Fls are required to
send self-certification forms to be
completed by preexisting account
holders who are suspected to be
resident in any of the participating
jurisdictions. Also, self-certification

forms are required to be sent in in-
stances of inadequate documented
information on a customer and to
new account holders who opened
their account on or after 1 July 2019.

In addition, the Regulation re-
quires taxpayers to keep records of
the steps undertaken and any evi-
dencerelied upon orany information
obtained or created for the purpose
of complyingwith the Regulation for
aminimum of six (6) years.

In performing the above-men-
tioned activities, taxpayers encoun-
tered several challenges ranging
from difficultyinverifying customers’
residency as a result of reluctance
in completing the self-certification
forms; inadequate sensitization of
the public on their role as customers
of FIs; delayed publicity of the new
requirement for FIs in Nigeria; and
difficulty with submission on the
portal. Regardless of the fact that the
issues noted may be connected tothe
novelty of the exercise, stakeholders
will have to work hand-in-hand
to ensure a hitch-free compliance
processin the submission of FY 2021
returns and beyond.

Key challenges encountered
and suggested recommendations

Due diligence

One of the major challenges
encountered in performing due dili-
gence for the 2020 filing is outdated
information which was insufficient
in determining the tax residency
of some customers. It is common
knowledge that some Nigerians
have migrated to other countries in
recent times, without their Nigerian
FIs having up-to-date information
on them. Also, certain fields, such as
the Tax Identification Number (TIN)
of the individuals in their country
of residency, were absent from the
database of FIs, thereby making the
required information for CRS returns
incomplete.

As predicted by the CRS Guide-
lines (“the Guidelines”) the use of
self-certification forms therefore
became paramount in achieving
the successful fulfilment of the CRS
requirements. However, the com-
pletion and retrieval of these forms
posed serious challenges in filing
the 2020 returns. Several customers
refused to complete the forms, citing
itasanadditional administrative bur-

den. Others refused to provide their
foreign TIN, (or its equivalence such
as social security number) stating it
as not applicable in their respective
jurisdiction or that it is confiden-
tial information. This is due to the
sensitivity of the TIN/social security
numberwhich may belinked to other
delicate information.

On the other hand, Fls especially
Banksin Nigeria were unable to com-
pel unwilling customers to provide
the required information. Measures
such as; penalizing the recalcitrant
customers could notbe taken. Thisis
on the strength that these customers
have not contravened any of CBN’s
KYC requirements (as provided in
the Anti Money Laundering (AML)
and Combating the Financing of
Terrorism (CFT) in Banks and Other
Financial Institutions in Nigeria
Regulations, 2013. Hence, some FIs
simplyrelied on the limited informa-
tionattheir disposal in submitting the
required returns in order to ensure
that the deadline was met.

To combat this problem, custom-
ers should be continuously enlight-
ened about the CRS requirements,
their rolein enabling the Fls fulfil their
CRSobligations and the commitment
of the tax authorities in ensuring
customer data is well protected. FIs
should also require customers to up-
date their details regularly, knowing
that the CRS compliance obligations
have come to stay. This will assist
FIs to easily identify where there is a
change in circumstance thereby mak-
ing the individual/entity reportable
or not. Additionally, as the May 2021
deadline draws near, Fls are advised
to follow up closely with customers
vetto respond to the self-certification
forms with the aim of amending any
incomplete information previously
filed in FY 2021 returns.

Furthermore, in achieving more
success with the self-certification
forms, FIRS may have to harmonize
its requirements with that of CBN's.
This will empower the banks to
enforce compliance in line with the
existing regulatory framework as
well as minimize the administrative
burden for customers.

Awareness

Despite the CRS Regulation be-
ing issued over a year ago, in August
2019, before the returns were due for
filing in October 2020, many Fls had
little orno knowledge of the reporting

requirements and therefore struggled
to meet up with the timeline. Itis
commendable that FIRS organized
sensitization programs and training
sessions for the relevant institutions.
However, this commenced in August
2020, which madeitsimpactnottobe
asfar reachingasitshould have been.
Therefore, many of the stakehold-
ers were not sufficiently or deeply
sensitized.

While currently there are noavail-
able statistics on the percentage of
non-compliance with respect to the
2020 CRSfiling, from casual observa-
tions, itwould appear that several FIs
‘wereyet tobe aware of this obligation
letalone comply as at 30 October 2020
‘which is over four (4) months after
the initial deadline of 31st May 2020.

In view of the gap noted in the
level of compliance with the 2020
CRS filing, it is necessary for FIRS to
continue to sensitize companies in
each specific sub-sector of the finan-
cial services industry from time to
time. This will ensure that the desired
outcome of full participation can be
achieved.

Further to the above, it was noted
that FIRS' publicity on the self-certi-
fication forms caused uproar among
stakeholders (particularly customers
of Nigerian banks). The public notice
insinuated that all account holders
in FIs should complete the forms
compulsorilywithoutreference to the
provisions of the Guidelines (Part II,
Sections 111 and IV). These sections
provide that the forms should be
completed by preexisting customers
with an indication of being report-
able and all new customers (with
accounts opened from 1stJuly 2019).
Nevertheless, the tax authorities later
clarified in a subsequent communi-
cation thatonly holders of reportable
accounts are required to complywith
this requirement. The initial notice
made it more challenging for FIs to
achieve much success with the self-
certification forms.

It is pertinent that the populace
be well notified on tax obligations
that may affect them. FIRS should
continue to engage with taxpayers
on their expectations regarding the
forms, This will assist to douse con-
tradictions as much as possible and
also strengthen the efforts of Fls in
achieving a higher compliance with
the self-certification forms.

Submission of returns

As stated in the Guidelines, the
reporting format for the CRS return
is a machine language known as
XML format. Reporting in this
format is essential to preserve the
confidentiality of information sub-
mitted to FIRS as well as aid easy
exchange with other participating
jurisdictions. During one of the
training sessions organized by FIRS,
they stated that a software provider
had been employed for the creation
of the CRS submission portal. This
portal enables the registration and
submission of reportable informa-
tion provided by Fls.

However, due to the nature of this
software, reportable information
collated by FIs had to be split into
the different jurisdiction categories
before they could be successfully
submitted on the portal. This made
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the submission process cumbersome
for FIs with large data relating to sev-
eral jurisdictions as the return had to
be split into different XML files per
jurisdiction before uploading. It may
be beneficial to update this software
ahead of the 2021 submissions with
the ability to accept data in a single
file which can be automatically split
into the different jurisdictions by the
portal. This will make submission
easier for taxpayers thus improving
the time it takes to comply with the
CRS obligation.

Furthermore, the CRS portal
went live on 1 September 2020,
which is a little too close to the
deadline. Thus, FIs in Nigeria were
left with just 30 days to file their
returns before the deadline was
subsequently moved to 31 October
2020. As aresult, the portal encoun-
tered alot of downtimes which may
have been due to congestion caused
by several Fls accessing the portal at
the same time in a bid to meet up
with the deadline.

To resolve this issue, FIRS is en-
couraged to ensure the CRS portal
is up and running well ahead of the
31 May 2021 deadline which is only
afew months away. This will encour-
age early submissions and avoid
congestion close tothe 2021 deadline.
Additionally, a bigger bandwidth to
accommodate more taxpayers may
be considered due to taxpayers who
typically wait ill the eleventh hour to
comply, thus both earlyand latefilers
canbeaccommodated seamlessly on
the portal.

Final thoughts

Understandably, stakeholders
are expected to encounter teething
problems given that it was the first
year of compliance in Nigeria.

Whilst several Fls, especially in
the banking industry, did not allow
the above challenges to deter them
from fulfilling their CRS obligations,
the compliance rate could have been
higher if other subsectors in the FS
spacealsorecorded high compliance
rates. Thus, it is important that the
2021 compliance processesare better
and easier to accomplish to achieve
greater successes. Therefore, myfinal
thoughts to Fls are that they should
commence promptly their internal
arrangements aimed at ensuring
early compliance with the May 2021
deadline.

Lastly, tothe FIRS; itis commend-
able that the Federal Government
now reviews the Nigerian tax laws
and issue amendments through the
annual Finance Act, asitensures that
our laws are in tandem with current
realities. Similarly, a regular review
of the CRS Regulation and Guide-
lines to ensure that inadequacies
are removed is advised, and further
improvements madeto achieve more
success with each compliance cycle.
Also, upgrades to the CRS software
should be done regularly to enhance
the efficiency of the CRS process in
Nigeria. This will aid the ease of re-
ceiving information and ultimately
bolster compliance.
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