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The Court of Appeal (CoA) sitting in Lagos delivered judgement on 24 June 2019 in the case of Transocean 
Support Services Nigeria Limited & 3 Ors. and Nigerian Maritime Administration and Safety Agency (NIMASA) & 
Minister of Transport  to the effect that drilling rigs are not vessels within the meaning of the Coastal and Inland 
Shipping (Cabotage) Act (“the Act”) and are, therefore, not liable to 2% surcharge on payments under the drilling 
contracts.

Earlier on 14 June 2019, the Federal High Court (FHC), in the case of Seadrill Mobile Units Nigeria Limited and 
Minister of Transport & 2 Ors., held that a “drill ship” was a vessel used solely for marine navigation, carriage of 
workers and operational equipment, and the storage and transportation of oil and gas products.

Background 

Section 43(a) of the Cabotage Act (“the Act”) imposes 
a 2% surcharge of the contract sum performed by any 
vessel engaged in coastal trade in Nigeria. Also, Section 2 
of the Act defines vessels to include “any description of 
vessel, ship, boat, hovercraft or craft, including air cushion 
vehicles and dynamically supported craft, designed, used or 
capable of being used solely or partly for marine navigation 
and used for the carriage on, through or under water of 
persons or property with regard to method or lack of 
propulsion”.   Section 22 of the Act further lists the types of 
vessels covered by the Cabotage Act, but this list does not 
specifically include drilling rigs. Nonetheless, Subsection 
22(5)(m) of the Act contains an omnibus definition of eligible 
vessels as “any other craft or vessel used for carriage 
on, through and underwater of persons, property or any 
substance whatsoever”.

In addition, Section 2 of the Cabotage Act defines “coastal 
trade” or “cabotage”:

• with respect to “passengers” as:

“the carriage of passengers by vessel from any place
in Nigeria situated on a lake or river to the same place,
or to any other place in Nigeria, either directly or via a
place outside Nigeria to the same place without any
call at any port outside Nigeria or to any other place in
Nigeria, other than as an in-transit or emergency call,
either directly or via a place outside Nigeria”;

“the carriage of passengers by vessel from any place
in Nigeria to any place above or under Nigerian waters
to any place in Nigeria, or from any place above
Nigerian waters to the same place or to any other place
above or under Nigerian waters where the carriage of
passengers is in relation to the exploration, exploitation
or transportation of the mineral or non-living natural
resources in or under Nigerian waters”.

• with respect to “goods”, as

“the carriage of goods by vessel or any mode of
transportation, from one place in Nigeria or above
Nigerian waters to any other place in Nigeria or above
Nigerian waters, either directly or via a place outside
Nigeria and includes the carriage of goods in relation
to the exploration, exploitation or transportation of
the mineral or non-living natural resources of Nigeria
whether in or under Nigerian waters”;

“the engaging, by vessel, in any other marine
transportation activity of a commercial nature in
Nigerian waters and, the carriage of any goods or
substances whether or not of commercial value within
the waters of Nigeria;”

In April 2007, the Federal Ministry of Transportation (“the 
Ministry”) issued “Guidelines on Implementation of the 
Cabotage Act, 2003” (“the Guidelines”) wherein drilling rigs 
were included as eligible vessels liable to the 2% Cabotage 
levy. Following the Guidelines, NIMASA issued assessment 
notices to operators of drilling rigs in Nigeria. Some of the 
operators challenged the assessments and subsequently 
sought judicial reliefs.   

Issues for determination

The common issues submitted by the operators of drilling 
rigs to the courts for determination are:
1. whether “drilling rigs” fall within the definition of

“vessel” under the Cabotage Act;

2. whether “drilling operations” fall within the definition
of “coastal trade” or “cabotage” under Section 2 of the
Cabotage Act; and

3. whether the Minister of Transport (“the Minister”) acted
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ultra vires when he classified drilling rigs as vessels 
in the Cabotage Guidelines and thus, liable to the 2% 
surcharge under the Act.

Key court decisions

a. Noble Drilling Nigeria Limited vs NIMASA
(Suit No: FHC/L/CS/78/08)

The FHC held that drilling rig and drilling operations did 
not fall within the definition of a vessel and coastal trade, 
respectively, under Section 2 of the Cabotage Act.  In 
arriving at this decision, the FHC noted that a rig was not 
capable of being used solely or partly for marine 
navigation (i.e, horizontal movement of a ship through
a planned route to a destination) and for the carriage on, 
through or under water of persons or property.  The 
movement of crude oil, water or gas from the oil well to 
the surface is a vertical movement within the drilling rig. 
The FHC further held that the listing of rigs in the 
Guidelines was wrongful on the grounds that a drilling rig 
is not a vessel under the Cabotage Act. It should be 
noted that the CoA subsequently upturned the decision 
of the FHC on the basis of some procedural issues and 
not on the substantive issues raised at the lower court.

b. Seadrill Mobile Units Nigeria Limited vs NIMASA 
and 2 Ors2 (Suit No: FHC/L/CS/607/2016)

The FHC held that the Plaintiff’s “drill ship” was a vessel 
used for coastal trade because it was being used solely 
for marine navigation, carriage of its workers, operational 
equipment, and the storage and transportation of oil and 
gas products.  The FHC also held that the Plaintiff’s 
offshore drilling operation qualifies as cabotage trade 
because it involves carriage of goods within Nigerian 
waters, irrespective of whether it is of a commercial 
value.

c. Transocean Support Services Nigeria Limited
& 3 Ors3. vs NIMASA & Minister of Transport
(CA/L/503/2016)

The CoA held that: 

• drilling rigs are not used for marine navigation and
are also not engaged in the transportation of goods
or passengers from one point in Nigeria to another.
Rigs are used to locate and extract water, oil, gas or
any other product from the earth.  Hence, they are
not vessels used for coastal trade as envisaged under
Section 2 of the Cabotage Act;

• a  rig is not expressly listed in Section 22(5) of the
Cabotage Act and it cannot be deemed to be a vessel
eligible for registration under Section 22(1) of the
Cabotage Act;

• the Minister, when issuing a guideline, cannot
deviate from the provisions of the principal legislation
and cannot expand or curtail the provisions of the
substantive statute. Therefore, the inclusion of rigs as
“foreign vessels” in the Guidelines is improper.

Comments

The judgement of the CoA in the Transocean case has laid 
to rest any controversy as to the applicability or otherwise 
of cabotage levy to drilling rigs as drilling rigs are not 
used for marine navigation and coastal trade as envisaged 
under Section 2 of the Cabotage Act.  The CoA held in the 
case that drilling operations solely involve the finding and 
extraction of water, oil and gas or any other product from 
the earth using a rig.  This activity does not involve the 
transportation of goods and passengers from one location to 
another.  The fact that the oil and gas flows from the soil to 
the surface does not constitute a transportation activity by 
the vessel.

The judgement aligns with the definition of coastal trade 
in the Act, such being the carriage of goods and personnel 
from one place on Nigerian waters to another place within 
Nigeria.  Hence, goods and passengers must  be physically 
moved from one location to another on water using the 
vessel (i.e., horizontal movement) before a coastal trade 
could be said to have occured.  However, once a rig is 
moored  at a drilling location, it remains stationary until 
drilling operations have been completed, after which it 
would be demobilised. As a drilling rig, by its nature, is not 
engaged in the business of transporting products, personnel 
and equipment from one location to another on water, it is 
inappropriate to categorize it as a vessel engaged in coastal 
trade in Nigeria.  

The FHC judgement in the Seadrill case was influenced by 
the implication of the use of the word “include” in a statute. 
According to the Court, “the word “includes” when used in 
a statute has been held to widen the scope of the objects 
or concepts, and not to narrow it … Therefore, use of the 
word “includes” in the definition of what a vessel is under 
the Cabotage Act, implies that more of similar crafts within 
the category listed can be allowed in. In other words, 
it is open ended.”  On this basis, the Court answered the 
question whether the Plaintiff’s drill ship is “a vessel” or not 
in the affirmative, because it “is being used solely for marine 
navigation, the carriage of Seadrill workers and operational 
equipment, and the storage and transportation of oil and gas 
products.” This conclusion affirms that the use to which a 
vessel is being put will determine if it is engaged in coastal 
trade in Nigeria and, therefore, registrable by NIMASA and 
liable to cabotage level. As the use of the drill ship in the 
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“The fact that …(drill ships) are mobile and can easily 
move from one drill site to another confers an 
advantage over other rig types that are non floaters. 
However, the primary reason for their deployment is 
not for transportation. Rather, it is for drilling. Once a 
drill ship arrives at a drill site, it is moored to the sea 
bed until drilling is completed. Perhaps, this explains 
the reason why drill ships are not listed as cabotage 
vessels in the Act even though all the vessels typically 
used for transportation are included.”
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case, according to the findings of the Court, was different 
from the use of the drilling rigs in both Noble Drilling and 
Transocean cases, the different outcome of the case is 
understandable. 

It appears that the Judge in the Seadrill case might have 
been swayed by the fact that the drill ship carries workers 
and equipment when moving to drill sites.  This is typical of 
all drill ships.  The fact that they are mobile and can easily 
move from one drill site to another confers an advantage 
over other rig types that are non floaters.  However, the 
primary reason for their deployment is not for 
transportation. Rather, it is for drilling.  Once a drill ship 
arrives at a drill site, it is moored to the sea bed until 
drilling is completed. Perhaps, this explains the reason why 
drill ships are not listed as cabotage vessels in the Act 
even though all the vessels typically used for transportation 
are included.

By the judgement of the CoA in the Transocean case, 
operators of offshore drilling rigs would not be required to 
pay the 2% cabotage levy to NIMASA or register their rigs in 
the special Register for Cabotage.

Meanwhile, the National Assembly is proposing an 
amendment to the Coastal and Inland Shipping (Cabotage) 
Act with respect to the definition of vessels, among 
other things.  However, it is important that the proposed 
amendments are not driven by the sheer pursuit of revenue 
through contributions to the Cabotage Vessel Financing 
Fund, but are consistent with the spirit and intent of the 
Cabotage Act.
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