
CHAPTER 2

Overview of the proposals
The proposals made by SEBI in its consultation 
paper relates to the following:

• Eligibility of independent directors: 
Currently, LODR prescribes a cooling-off period 
for a person to be eligible to be appointed as 
an independent director of a listed company. 
As per the prescribed provisions, a person can 
be appointed as an independent director, if the 
person, inter alia:

a. Neither himself/herself, nor his/her 
relative(s) holds/has held the position of a 
Key Managerial Personnel (KMP) or is/has 
been an employee of the listed company, its 
holding, subsidiary or associate company in 
any of the three financial years immediately 
preceding the financial year in which he/she 
is proposed to be appointed.

b. Has/had no material pecuniary relationship 
with the listed company, its holding, 
subsidiary or associate company, their 
promoters, or directors, during the two 
immediately preceding financial years or 
during the current financial year.

According to SEBI the cooling-off period is not 
uniform and there is a need to harmonise the 
same. Also, to establish the independence of a 
person, it is important that KMPs or employees 
of companies forming part of the promoter 
group and relatives of such KMPs should also be 
excluded from acting as independent directors.
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SEBI reviews 
regulatory provisions 
related to independent 
directors
This article aims to:
Summarise SEBI’s proposals on  
matters relating to independent  
directors including their appointment, 
removal and remuneration in its 
consultation paper.

Introduction
The role of independent directors is crucial in 
the overall framework of corporate governance. 
Independent directors are expected to bring 
objectivity into the functioning of the board 
of directors and improve its effectiveness 
by providing independent judgement on the 
board’s deliberations especially on issues of 
strategy, performance, risk management, 
resources, key appointments and standards 
of conduct along with providing an objective 
view in the evaluation of the performance of 
board and management. More importantly, 
they are expected to bring a healthy balance 
between the interests of the promoters and 
other stakeholders including minority and small 
shareholders. The Companies Act, 2013  
(2013 Act) and the Securities and Exchange 
Board of India (Listing Obligations and 
Disclosure Requirements) Regulations, 2015 
(LODR) took note of this fact and accordingly 
prescribed stringent guidelines relating to  
the appointment, roles and responsibilities  
of independent directors.

To further strengthen the independence of 
independent directors and enhance their 
effectiveness in protection of the interest of 
the minority shareholders, and other functions, 
recently, SEBI has issued a consultation paper 
on review of regulatory provisions related to 
independent directors on the boards of listed 
companies. The consultation paper seeks 
comments/inputs on the proposed revisions to 
be made in the regulatory provisions relating 
to independent directors under the LODR with 
a focus on areas of appointment and role of 
independent directors. 

Additionally, SEBI seeks views on the need 
for review of remuneration of independent 
directors as prescribed under the current 
provisions of the 2013 Act and LODR.
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Proposals
It has been proposed that KMPs or employees 
of promoter group companies cannot be 
appointed as independent directors in the 
company, unless there has been a cooling-off 
period of three years. This restriction shall  
also extend to relatives of such KMPs for the 
same period.

Additionally, cooling-off period in case of 
material pecuniary relationship (point (b) above) 
has also been proposed for three years.

• Appointment and reappointment of 
independent directors: In accordance with 
the current provisions, the Nomination and 
Remuneration Committee (NRC) recommends 
a person to be appointed as an independent 
director who is then appointed by the board 
of directors. Further, the appointment of 
independent director(s) has to be approved at 
the meeting of the shareholders through an 
ordinary resolution (special resolution in case  
of reappointment).

As per SEBI, the current process of 
appointment of independent directors could 
be influenced by the promoters which may 
hinder the independence of independent 
directors and undermine their ability to differ 
from the promoter, especially in cases where 
the interests of promoter and of minority 
shareholders are not aligned. Further, there is 

a need for minority shareholders to have 
greater say in the appointment/re-appointment 
process of independent directors.

Proposal
It is proposed that the appointment and 
reappointment of independent directors shall 
be subject to ‘dual approval’, taken through 
a single voting process and which meets 
following two thresholds: 

i. Approval of shareholders by an ordinary 
resolution in case of appointment and special 
resolution in case of reappointment and 

ii. Approval by ‘majority of the minority1’ 
(simple majority) shareholders. 

If either of the above-mentioned approval 
thresholds are not met, the person would fail to 
get appointed/reappointed as an independent 
director. In such a case, the listed company 
may either: 

a. Propose a new candidate for appointment/
reappointment or 

b. Propose the same person as an independent 
director for a second vote of all shareholders 
(without a separate requirement of approval 
by ‘majority of the minority’), after a cooling-
off period of 90 days but within a period of 
120 days. Such an approval for appointment/
reappointment shall be through a special 
resolution. The notice to shareholders will 

include reasons for proposing the same 
person despite not getting approval of the 
shareholders in the first vote. 

• Removal of independent directors: Currently, 
an independent director can be removed 
through a simple majority in the first term 
and through a special resolution in case of 
second term, after giving him/her a reasonable 
opportunity to be heard.

Proposal
Basis the rationale laid down for appointment 
and reappointment of independent directors, 
it has been proposed that removal of 
independent directors shall also be subject to 
‘dual approval’, taken through a single voting 
process and which meets following two 
thresholds: 

i. Approval of shareholders by an ordinary 
resolution in case of removal in the first 
term and special resolution in case of 
removal in the second term and 

ii. Approval by ‘majority of the minority3’ 
(simple majority) shareholders. 

If either of the above-mentioned approval 
thresholds are not met, then the removal 
of such an independent director may again 
be proposed through a second vote of all 
shareholders (without a separate requirement 
of approval by ‘majority of the minority’), after a 

cooling-off period of 90 days but within a period 
of 120 days. Such an approval for removal shall 
be through a special resolution. The notice to 
shareholders will include reasons for proposing 
the removal again despite not getting approval 
of the shareholders in the first vote.

• Prior approval of shareholders for 
appointment of an independent director: 
Currently, companies appoint independent 
directors as additional directors subject to 
approval of the shareholders at the next 
general meeting. Similarly, in case of vacancy 
of an independent director due to resignation 
or removal, the current provisions of the 
2013 Act provide a time-period of up to three 
months to appoint another director. Therefore, 
there can be a significant time gap between 
appointment of an independent director and 
approval of shareholders. 

Proposal
SEBI has proposed that independent directors 
shall be appointed on the board of directors 
only with prior approval of the shareholders at  
a general meeting.

In case, a casual vacancy arises due to 
resignation/removal/death/failure to get 
reappointed, the approval of shareholders 
should be taken within a time period of  
three months.
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• Resignation of an independent director: In 
case an independent director resigns, then 
listed companies are required to disclose the 
detailed reasons for the resignation as given 
by the independent director along with a 
confirmation from the independent director 
that there is no other material reason for 
resignation other than those already provided. 
Such disclosures should be provided by the 
listed company to the stock exchange(s) within 
seven days from the date of the resignation of 
an independent director. 

Proposals
To further strengthen the disclosures around 
resignation of independent directors, SEBI has 
proposed that the entire resignation letter of an 
independent director shall be disclosed along 
with a list of his/her present directorships and 
membership in board committees.

If an independent director resigns from the 
board of a company stating reasons such 
as pre-occupation, other commitments 
or personal reasons, then there will be a 
mandatory cooling-off period of one year  
before the independent director can join  
board of another company.

Similarly, SEBI has proposed a cooling off 
period of one year before the independent 
director can transition from an independent 
director to a whole-time director in a company.

• Composition of an audit committee: 
Currently, every listed company is required to 
constitute an audit committee with at least 
three directors as its members. Further, the 
composition of an audit committee should be 
as follows:

a.  In case of a listed company with  
outstanding SR equity shares2 : The  
audit committee shall comprise of  
only independent directors.

b.  In case of other listed companies: Two-
thirds of the members of audit committee 
shall be independent directors.

An audit committee is entrusted with specific 
responsibilities, including review of financial 
statements, scrutinising inter-corporate loans 
and investments and valuation of undertakings 
and assets of the listed company. Prior approval 
of an audit committee is also mandatory for 
related party transactions entered into by a 
listed company.

Proposal
It has been proposed that an audit committee 
shall comprise of two-third independent 
directors and one-third Non-Executive Directors 
(NEDs) who are not related to the promoter, 
including nominee directors, if any. 

• Enhanced role of NRC: As per the current 
provisions, the board of directors of a listed 
company should constitute the NRC in the 
following manner:

a. The committee shall comprise of at least 
three directors 

b. All directors of the committee shall be non-
executive directors and

c.  At least 50 per cent of the directors shall be 
independent directors. In case of a listed 
entity with outstanding SR equity shares, 
two-thirds of the NRC shall comprise of 
independent directors.

The committee is required to: 

a. Formulate the criteria for determining 
qualifications, positive attributes and 
independence of a director 

b. Identify persons who are qualified to 
become directors in accordance with the 
criteria laid down, and recommend to the 
board of directors for their appointment  
and removal 

c.  Assess whether to extend or continue  
the term of appointment of the  
independent directors, on the basis of 
the report of performance evaluation of 
independent directors.

Though NRC is required to lay down the 

criteria of qualifications and attributes for 
directors, SEBI observed that there is a lack 
of transparency in the process followed by 
NRC. Accordingly, there is a need to prescribe 
disclosures regarding the process followed by 
NRC for selection of candidates for the post of 
independent directors.

Proposals
As per the proposals, NRC is required to 
perform the following while selecting a 
candidate for the role of an independent 
director:

a.  Evaluate the balance of skills, knowledge 
and experience on the board. For the 
purpose of the evaluation, a description 
shall be prepared of the role and capabilities 
required for a particular appointment.

The person who is recommended to the 
board of directors for appointment as an 
independent director should have the 
capabilities identified in this description.

b. The committee may use services of  
external agencies, consider candidates  
from a wide range of backgrounds, having 
due regard to diversity and consider the 
time commitments of the appointees.

c. The notice for appointment of director to 
be sent to the shareholders shall, inter alia, 
include skills and capabilities required for
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the appointment of the independent director 
and how the proposed individual meets the 
requirement of the role.

Further, SEBI proposed to modify the 
composition of the NRC to include two-third of 
independent directors in place of majority of 
independent directors.

• Review of remuneration: In accordance 
with the relevant provisions of the 2013 Act, 
independent directors are not entitled to any 
remuneration other than fees for attending 
meetings of the board or committee, 
reimbursement of expenses for participation 
in the board and other meetings and profit 
related commission as may be approved by 
the members. Stock options (ESOPs) are 
specifically prohibited to be issued to them 
under the 2013 Act as well as under LODR.

There have been various concerns relating to 
payment of remuneration to the independent 
directors. On one hand, it is being argued 
that large remuneration may compromise 
the independence of independent directors, 
while on the other, it is believed that lesser 
compensation may not attract competent 
independent directors on the boards of the 
listed companies.

Also, there is a view that remuneration to 
independent directors should be on the basis 
of their value and time-commitments to the 

company, without linking the same to the 
profits of the company. This would lead to 
the independent directors getting a fixed fee, 
without having any stake in the long-term 
growth of the company. The other view is that 
linking remuneration to profit or performance 
linked commission ensures that independent 
directors have ‘skin-in-the-game’. 

Proposal
To address the given concerns, SEBI has 
sought views as to whether there is a need 
for reviewing the remuneration structure for 
independent directors. If so, it further seeks 
views on:

a. Whether ESOPs with a long vesting period 
of five years, be permitted for independent 
directors, in place of profit linked 
commission and

b.  What should be the maximum limit of 
remuneration through ESOPs.

As any modification in the existing 
remuneration structure of independent 
directors will require changes to the 
2013 Act, SEBI would make appropriate 
recommendations to the Ministry of Corporate 
Affairs (MCA) based on the comments received 
and further analysis of the same. 

Next steps
The proposals aim to broaden the eligibility 
criteria for independent directors, the process 
of appointment/re-appointment and removal of 
independent directors and seeks to enhance 
transparency in the nomination and resignation of 
independent directors with enhanced disclosures.

Comments on the proposals have been invited 
up to 1 April 2021. Companies should take 
cognisance of the proposals as once made 
effective there could be a significant shift in 
their processes, in particular those relating to 
appointment, reappointment and removal of an 
independent director. Companies should watch 
out for the development in this area.

It is also important to note that the MCA has 
recently notified certain amendments under the 
2013 Act which permit a company with no profits 
or inadequate profits to pay remuneration to 
non-executive directors including independent 
directors (termed as ‘other directors’) in 
accordance with the provisions of Schedule V of 
the 2013 Act. Schedule V prescribe the maximum 
limit of remuneration payable to other directors. 
SEBI may consider the notified provisions under 
the 2013 Act while finalising the proposals 
relating to remuneration of independent directors. 
(Source: SEBI consultation paper on ‘Review of Regulatory 
Provisions Related to Independent Directors’ issued on 1 
March 2021)
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