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Background

Section 150 of the Companies Act, 2013 (2013 Act) provides that an independent director 
can be selected from a data bank maintained by any body, institute or association, as 
may by notified by the Central Government (CG). The data bank would contain names, 
addresses and qualifications of persons who are eligible and willing to act as 
independent directors. The company needs to ensure exercise of due diligence before 
selecting an independent director from the data bank.

Appointment of independent directors from the data bank is required to be approved by 
the company in its general meeting. Additionally, the explanatory statement annexed to 
the notice of the general meeting called to consider the said appointment should 
indicate the justification for choosing the appointee for appointment as an independent 
director.

CG has been authorised to prescribe the manner in which the aforesaid data bank 
should be created and maintained. 

New development

On 22 October 2019, the Ministry of Corporate Affairs (MCA) has issued certain 
notifications relating to the creation and maintenance of the data bank for independent 
directors. These relates to the following:

Notification of the 
Companies (Creation 
and Maintenance of data 
bank of Independent 
Directors) Rules, 2019

Constitution of institute for 
data bank of independent 
directors

Additional disclosure in 
board’s report

Compliances required by 
the independent directors
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The MCA has notified Indian Institute of Corporate Affairs (the institute) at Manesar 
(Haryana), as an institute to create and maintain an online data bank of persons who are 
eligible and willing to act as independent directors1 for the use of the company making such 
appointment. The notification is applicable from 1 December 2019.

1This would include individuals already serving as independent directors on the board of companies. 

Overview of the notifications

Constitution of institute for data bank of independent directors

Notification of Companies (Creation and Maintenance of data bank of Independent 
Directors) Rules, 2019 (Data bank Rules)

The Data bank Rules prescribe the manner of creation and maintenance of data bank by the institute along with its 
duties. The key requirements are as follows:

• Particulars of independent directors: The data bank should contain prescribed details of individuals who are eligible 
and willing to be appointed as independent directors which, inter alia, includes Director Identification Number 
(DIN), list of companies in which he/she was a director along with the nature of directorship and the pending 
criminal proceedings, if any.

• Data available online: The data bank so created would be an online data bank which would be placed on the 
website of the institute for use by companies.

• Online proficiency test: The institute is required to conduct an online proficiency self-assessment test for persons 
willing and eligible to be appointed as independent directors. The test would cover the companies law, securities 
law, basic accountancy and such other areas relevant to the functioning of an individual acting as an independent 
director. 

• Duties of the institute: Apart from conducting the online proficiency test, the institute would be responsible to 
prepare a basic study material, online lessons including audio visuals to assist individuals taking the online 
proficiency test. An option would be provided to individuals to take advanced tests in areas specified above 
(companies law, securities law, etc.) and accordingly, the institute would be required to prepare the necessary 
advanced study material.

The institute would send a cumulative list of following individuals on a daily basis to the CG:

a) Individuals whose names have been included in the data bank along with the date of inclusion and their 
income-tax Permanent Account Number (PAN) or passport number in case of foreign director (not required to 
have income-tax PAN)

b) Individuals whose applications for inclusion in the data bank have been rejected along with grounds and the 
dates of such rejection and

c) Individuals whose names have been removed from the data bank along with grounds and the dates of such 
removal.

• Others: Some of the other key points to be considered are as follows:

– The information available in the data bank would be provided only to companies required to appoint 
independent directors after paying a reasonable fee to the institute. 

– A person (whose name is included in the data bank) may restrict the personal information to be 
disclosed in the data bank. 

– Any change in particulars of the person whose name is included in the data bank can be 
made within 30 days of such change by the person through web-based framework available 
by the institute.

– A disclaimer would be placed on the website hosting the data bank reiterating the fact that 
the company should carry out its own diligence before appointment of any person as an 
independent director.

Effective date: The Data bank Rules are effective from 1 December 2019 (except rule pertaining to 
definitions and panel to be created for approving the courses and study material of the institute).
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2Appointed or willing to be appointed as an independent director.

3There is no limit on the number of attempts an individual could take for passing the online proficiency self-assessment test.

4For the purpose of computation of 10 years, any period during which an individual was acting as a director or as a key managerial personnel 
in two or more companies at the same time shall be counted only once.  

Overview of the notifications (cont.)

Compliances required by independent directors 

The MCA has amended Rule 6 of the Companies (Appointment and Qualifications of Directors) Rules. The amended 
Rule prescribes the following compliances for the independent directors:  

• Mandatory enrolment in the data bank: Following persons should apply online to the institute for inclusion of their 
names in the data bank for a period of one year, five years or for their life-time:

a) Every individual who has been appointed as an independent director in a company as on 1 December 2019:
Within a period of three months from 1 December 2019 i.e. up to 29 Feb 2020 and

b) Every individual who intends to get appointed as an independent director in a company after 1 December 
2019: Before his/her appointment.

An individual (including an individual who does not have a DIN) can also apply voluntarily to the institute.

• Qualifying an online proficiency test: An individual2 whose name has been included in the data bank is required to 
pass an online proficiency self-assessment test (with 60 per cent score in aggregate) conducted by the institute 
within a period of one year from the date of inclusion of his/her name in the data bank. In case he/she fails to 
undertake the test, his/her name would be removed from the data bank of the institute3.

• Persons exempt from online proficiency test: An individual will not be required to pass the online proficiency test 
in case, he/she has served for a period of 10 years4 or more as on the date of inclusion of his/her name in the data 
bank as a director or a key managerial personnel in the following companies: 

a) A listed public company

b) An unlisted public company with a paid-up share capital of INR10 crore or more. 

• Renewal of name in the data bank: In case of expiry of the period for which the name of an individual was initially 
included in the data bank, an application for renewal for a further period of one year, three years or for his/her life 
time has to be filed by the individual with the institute. Such a renewal should be applied within a period of 30 
days from the date of expiry of period up to which the name was initially applied for.

An application for renewal would not be required in case an individual has paid life-time fees for inclusion of 
his/her name in the data bank.

• Declaration for compliance: Currently, every independent director is required to provide a declaration of meeting 
the specified criteria of independence (Section 149(7)) at the first board meeting in which he/she 
participates as a director and thereafter at the first board meeting in every financial year or 
whenever there is a change in the circumstances which could affect his/her status as an 
independent director.

The Data bank Rules require every independent director to submit an additional declaration for 
compliance with the norms relating to enrolment in the data bank and those relating to renewal 
of name in the data bank each time declaration of independence under Section 149(7) is 
submitted by the independent director.

Effective date: The amendments are effective from 1 December 2019.
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Independent directors along with other directors on a board are an integral part of a company and are entrusted 
with the most crucial responsibility relating to the functionality and the overall governance of a company. The 2013 
Act as well as the SEBI (Listing Obligations and Disclosure Requirements) Regulations (Listing Regulations) require 
an independent director to possess relevant expertise and experience as part of its role. 

The recent notifications are expected to provide a repository of qualified independent directors at one place. The 
data bank would contain the names, addresses and qualifications of such individuals. However, while selecting 
individuals from the data bank, companies are required to ensure exercise of due diligence. 

Some of the other key areas to be considered are as follows:

• Mandatory enrolment in the data bank: Individuals willing to be appointed or already appointed as independent 
directors in companies are mandatorily required to get their names included in the data bank created by the 
institute from 1 December 2019. The timelines of enrolment are:

a) For individuals who have already been appointed as independent directors as on 1 December 2019: Up to 29 
February 2020. 

b) For individuals willing to be appointed as independent directors after 1 December 2019: Up to their 
appointment. 

• Qualifying mandatory self-assessment proficiency test: All individuals whose names are included in the data 
bank would be required to undertake and pass an online proficiency self-assessment test conducted by the 
institute. The test would cover aspects relating to companies law, securities law, basic accountancy and such 
other areas which would be considered relevant to the functioning of an individual acting as an independent 
director.

The individuals are required to pass the test within one year of inclusion of their names in the data bank. If they 
fail to do so, then it would result in removal of their names from the data bank. 

It is not clear if the test is a one-time test or would be conducted periodically.

• Declaration for compliance with Data bank Rules: In addition to filing declaration of independence (required 
under Section 149(7) of the 2013 Act) with the company, independent directors are required to file a declaration 
to affirm compliance with the requirements relating to enrolment in the data bank and those relating to renewal 
of name in the data bank.

The 2013 Act requires disclosure of the declaration of independence as part of the board’s report. However, it is 
not clear if declaration for compliance with Data bank Rules would also form part of the board’s report.

• Additional disclosure in the board’s report: The amendment to the Companies (Accounts) Rules requires an 
additional disclosure in the board’s report i.e. a statement regarding opinion of the board of directors as to the 
integrity, expertise and experience (including proficiency) of the independent directors during the year. 
Accordingly, companies are also required to disclose the proficiency of an independent director ascertained from 
the online proficiency self-assessment test conducted by the institute in the board’s report.
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Our comments

Currently, Rule 8 of the Companies (Accounts) Rules prescribes the matters to be included in the 
board’s report of a company. The matters, inter alia, include the details of directors or key 
managerial personnel who were appointed or have resigned during the year.

The MCA has amended Rule 8 of the Companies (Accounts) Rules. As per the amendment, the 
board’s report should also contain ‘a statement regarding opinion of the board of directors with 
regard to integrity, expertise and experience (including the proficiency5) of the independent 
directors during the year’. 

Additional disclosure in board’s report

Effective date: The amendment is effective from 1 December 2019.

5Proficiency would mean the proficiency of the independent director as ascertained from the online proficiency self-assessment test 
conducted by the institute notified by the MCA.

Overview of the notifications (cont.)
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It is important to note that the amendments to the Listing Regulations pursuant to Kotak Committee 
recommendations requires that the corporate governance report should include a chart or a matrix setting out 
skills/expertise/competence of the board of directors in the following manner:

a) List of core skills/expertise/competencies identified by the board of directors as required in the context of its 
business(es) and sector(s) for it to function effectively and those actually available with the board. This 
requirement is effective for financial year ended 31 March 2019 and

b) Names of directors who have such skills/expertise/competence. This requirement would be effective from 
financial year ending 31 March 2020. 

The disclosure in the board’s report relating to the proficiency of independent directors would be an additional 
requirement on the part of the board of directors.
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Our comments (cont.)
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KPMG in India’s IFRS institute

Visit KPMG in India’s IFRS institute - a web-based platform, which seeks to act as a wide-
ranging site for information and updates on IFRS implementation in India.

The website provides information and resources to help board and audit committee members,
executives, management, stakeholders and government representatives gain insight and
access to thought leadership publications that are based on the evolving global financial
reporting framework.

Voices on Reporting

KPMG in India is pleased to present Voices on Reporting (VOR) – a series of knowledge sharing calls 
to discuss current and emerging issues relating to financial reporting.

On 7 November 2019, KPMG in India organised a VOR webinar to discuss certain accounting and 
financial reporting impact areas of recent tax amendments and few challenges with regard to              
Ind AS 115, Revenue from Contracts with Customers.

Please visit KPMG in India’s website to access the audio recording and presentation.

Issue no. 39 – October 2019

The topics covered in this issue are:

• Ind AS 116, Leases: Emerging implementation challenges - Part 2

• Ind AS 115 disclosures – an analysis of Nifty50 annual reports

• Accounting for guarantee fee paid to a party other than a lender

• Regulatory updates.

Missed an issue of Accounting and Auditing Update or First Notes

SEBI issued new requirements with regard to an auditor’s resignation

6 November 2019

The Securities and Exchange Board of India (SEBI) issued a circular on 18 October 2019 to lay new 
requirements in case of resignation by a statutory auditor of a listed entity or its material subsidiary. 
The circular issued by SEBI comes into force with immediate effect. 

SEBI has also clarified that in case the auditor is rendered disqualified due to operation of any 
condition mentioned in Section 141 of the Companies Act, 2013, then the provisions of this circular 
would not apply.

This edition of First Notes summarises the key aspects of this circular.

https://home.kpmg/in/en/home/insights/2016/01/voice-on-reporting-home.html

	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7

