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NEW LEGISLATION 

Law on further fiscal support 
for electromobility and the 
amendment of other tax 
provisions 
Government draft bill of 31 July 
2019 

On 31 July 2019, the German 
federal cabinet passed the 
government draft bill of a “law on 
further fiscal support for 
electromobility and for the 
amendment of other tax 
provisions”. In the following, we 
would like to present selected 
key changes to you.  

Implementation of Union law 
Quick Fixes in German law 
from 1 January 2020 

Harmonization of VAT treatment 
of chain transactions in the EU 

If a number of traders carry out 
transactions in relation to the 
same item and if this item, when 
being transported or shipped, 
makes its way directly from the 
first trader to the last client 
(chain transaction), the transport 
or shipment of the items – as 
has been the case up to now – 
must only be allocated to one of 
the supplies of goods (§ 3 (6a) 
sent. 1 German VAT Law Draft 
(UStG-E)).  

If, in the process of the item 
being supplied, it is transported 
or shipped by the first trader in 
the chain, the transport or 
shipment shall be allocated to 
their supply (§ 3 (6a) sent. 2 
UStG-E). If the item being 
supplied is transported or 
shipped by the final recipient, the 
transport or shipment shall be 
allocated to the supply carried 
out to them (§ 3 (6a) sent. 3 
UStG-E). This corresponds to 
the existing tax authorities’ 
regulation. 

If the item being supplied is 
transported or shipped by a 
purchaser who, at the same 
time, is a supplier (intermediary), 
the transport or shipment shall 
be allocated to the supply 
carried out to them unless the 
purchaser proves that they have 
transported or shipped the item 
as a supplier (§ 3 (6a) sent. 4 
UStG-E). This provision already 
applies now, whereby the 
following new proofs shall be 
introduced: 
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‒ If the item being supplied 
goes from the territory of one 
Member State into the 
territory of another Member 
State, and if the intermediary 
provides the supplying trader, 
by the start of the transport or 
shipment, with the VAT 
identification number issued 
to them by the Member State 
in which the transport or 
shipment began, the 
transport or shipment shall be 
allocated to their supply.  

‒ If the item being supplied 
reaches a non-Member 
State, it shall be assumed 
that sufficient proof in 
accordance with sent. 4 
exists if the intermediary 
provides the supplying trader, 
by the start of the transport or 
shipment, with the VAT 
identification number issued 
to them by the Member State 
in which the transport or 
shipment began.  

‒ If the item being supplied 
goes from a non-Member 
territory to a Community 
territory, it shall be assumed 
that sufficient proof in 
accordance with sent. 4 
exists if the item being 
supplied is registered for free 
circulation, in the name of the 
intermediary or, in the course 
of an indirect representation 
(Article 18 Union Customs 
Code) for their account. 

Please note:  
According to the explanatory 
memorandum for the 
government draft bill, the term 
“provision” with a VAT 
identification number requires a 
positive action by the 
intermediary, at the latest upon 
the execution of the supply. The 
VAT identification number used 
should be set down in writing in 
the respective contract 
document. In the case of a 
verbal awarding of the contract, 
the timely use of the VAT 
identification number must be 

documented by the intermediary. 
Similarly, it shall suffice if the 
intermediary documents that 
they have declared to the 
supplying trader that they want 
to use the VAT identification 
number issued to them by the 
State from which the goods are 
dispatched for all future supplies. 
A VAT identification number 
which is merely printed on a 
document as a matter of form 
shall not suffice. 

Tightening of the requirements 
for zero-rated intra-Community 
supplies  

In future an intra-Community 
supplier shall also require (§ 6a 
(1) sent. 1 no. 2 (a) and (b) 
UStG-E) that the recipient in 
another Member State (than the 
Member State in which the intra-
Community supply takes place) 
is recognized for VAT purposes. 
This means that at the time of 
the supply the purchaser must 
be in possession of a VAT 
identification number issued to 
them by another Member State. 

Furthermore, an intra-
Community supply shall be 
explicitly made dependent on the 
recipient having provided the 
supplying trader with a valid VAT 
identification number issued to 
them by another Member State 
(§ 6a (1) sent. 1 no. 4 UStG-E). 

Due to a change in § 4 no. 1 (b) 
German VAT Law (UStG), the 
zero-rating for an intra-
Community supply shall be 
refused if the supplying trader 
has not fulfilled their obligations 
to submit a recapitulative 
statement (§ 18a UStG) or to the 
extent they have submitted an 
incorrect or incomplete 
statement with regard to the 
supply in question. § 18a (10), 
UStG shall remain unaffected. If 
the trader realizes after the fact 
that a recapitulative statement 
submitted by them is incorrect or 

incomplete, they are obliged to 
correct the original recapitulative 
statement within one month. 

Please note: 
If the trader corrects a 
recapitulative statement which 
was originally submitted while 
incorrect or incomplete (§ 18a 
(10) UStG), for the purposes of 
the zero rating, it shall have 
retroactive effect to the time of 
the transaction. The same 
applies for the late submission of 
a correct and complete 
statement. 

Simplification for cross-border 
consignment stock cases in the 
EU  

The VAT treatment of 
consignment stocks is currently 
regulated in different ways 
across the EU. In future, in the 
case of consignment stocks, 
under certain conditions it shall 
be assumed that there is a direct 
intra-Community supply of goods 
by the foreign trader, followed by 
an intra-Community acquisition 
of goods by the customer.  

§ 6b UStG-E governs the 
requirements for the 
consignment stock rules. The 
starting point of the consignment 
stock rules is that an item is 
transported from one Member 
State to another Member State 
(cross-border intra-Community 
movement) with the purpose of 
the item first being sold in the 
Member State of arrival (after its 
transport there). In no. 1 to no. 4, 
§ 6b (1) UStG-E sets down 
exhaustively and cumulatively 
the requirements which result in 
the applicability of the 
consignment stock rules.  

First of all, the applicability of the 
consignment stock rules shall 
require that the trader, or a third 
party designated by them, 
transports an item of the trader 
from the territory of a Member 
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State (Member State of 
dispatch) to the territory of 
another Member State (Member 
State of destination). The 
transport must take place for the 
purpose of a supply to a 
purchaser being effected in 
accordance with an existing 
agreement. In this respect, that 
purchaser’s full name and 
complete address must be 
known to the trader at the point 
in time of the start of the 
transport and the item must 
remain in the destination 
country.  

Secondly, the trader (moving the 
goods) may not be resident in 
the Member State of destination. 

Thirdly, by the start of the 
transport of goods, the 
purchaser must have provided 
the trader with the VAT 
identification number issued to 
them by the Member State of 
destination.  

Please note:  
According to the explanatory 
memorandum for the 
government draft bill, the term 
“provision” requires a positive 
action by the purchaser in 
agreeing the later purchase with 
the trader. Unlike for chain 
transactions no further detail are 
mentioned.   

Fourth, the trader must have 
logged the transport of goods to 
the Member State of destination 
separately in accordance with  
§ 22 (4f) UStG-E, and have 
fulfilled their obligation to record 
the potential purchaser’s VAT 
identification number in the 
recapitulative statement 
promptly, correctly and 
completely.  

If these four requirements have 
been met, at the point in time of 
the supply (withdrawal), the 
supply shall be treated as 
equivalent to a supply taxable in 

the Member State of dispatch 
and a zero-rated intra-
Community supply. Moreover, 
the supply to the purchaser shall 
be treated as equivalent to an 
intra-Community acquisition of 
goods subject to VAT in the 
Member State of destination.  

If the supply to the purchaser is 
not effected within 12 months of 
the end of the transport of goods 
from the Member State of 
dispatch to the Member State of 
destination, the transport of 
goods shall be fundamentally 
considered to be a movement 
equivalent to an intra-
Community supply. The point in 
time for this shall be considered 
to be the day following the 
expiration of the 12-month term. 
A movement shall not apply if 
the item of the supply returns 
back to the Member State of 
dispatch within twelve months 
and this event is separately 
logged or if, within a period of 
twelve months, another trader 
takes the place of the purchaser 
(for more details see § 6b (5) 
UStG-E).  

If one of the conditions of the 
consignment stock rules is 
dropped within 12 months of the 
end of the transport of goods, on 
the day of this event the original 
transport of goods shall be 
considered to be an intra-
Community movement. This is 
the case, for example, if the 
trader becomes resident in the 
Member State of destination or if 
the goods move to another 
country. This also concerns 
cases in which the goods are 
destroyed, lost or stolen after 
arrival in the Member State of 
destination. In this case, the 
original transport of goods shall 
be treated as equivalent to an 
intra-Community movement that 
is considered to be effected on 
the day on which the destruction, 
loss or theft is discovered.  

There shall be separate 
regulations for reporting 
obligations for the trader who 
supplies the item and the trader 
to whom is it supplied (§ 22 (4f), 
(4g) UStG-E). 

Please note: 
The EU VAT Committee is 
discussing, on the one hand, 
whether and in which cases a 
supplier’s consignment stock 
leads to a fixed subsidiary in the 
Member State of destination, 
which the consignment stock 
regulations would rule out. On 
the other hand, there are 
discussions on whether, in the 
case of smaller and normal 
losses in consignment stocks, 
the consignment stock rules 
should nevertheless apply for 
reasons of practicality.  

The VAT Committee was 
established to promote the 
coordinated usage of the 
provisions of the VAT Directive. 
As it is solely an advisory 
committee which has no legal 
authority, the VAT Committee 
cannot reach any legally binding 
decisions. However, it can 
provide comments on the use of 
the Directive. It therefore 
remains to be seen to what 
extent the discussions 
mentioned will be relevant for 
the new rules from 1 January 
2020. 

Standardization of documentary 
proof in the case of zero-rated 
intra-Community supplies of 
goods 

The documentary proof for the 
zero-rating of intra-Community 
supplies of goods will be 
uniformly regulated from 1 
January 2020. A new Article 45a 
will be inserted into the 
Implementing Regulation (EU) 
No. 282/2011 (DVO), which 
contains two rebuttable 
presumptions. The Regulation is 
binding and applies directly in 
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every Member State without 
needing to be implemented in 
national law. 

Contrary to the ministerial draft 
bill, the government draft bill 
stipulates the implementation of 
Art. 45a DVO in national law. 
This aims to achieve better 
understanding of the regulation 
and better enforcement. The 
implementation shall take place 
by means of the insertion of a 
new § 17a in the German VAT 
Operating Regulation (UStDV). 
There shall be no related 
material legal changes to the 
corresponding Union Law 
regulations.  

The previous § 17a UStDV, 
which regulates documentary 
proof, shall become § 17b 
UStDV. In this, a new sentence 
1 shall clarify that the 
possibilities for providing proof 
up to now (especially by means 
of confirmation of arrival) shall 
continue to exist in addition to 
the EU standardized 
presumptions.  

The previous § 17b UStDV, 
which concerns documentary 
proof in processing cases, shall 
become § 17c UStDV , and § 
17c UStDV, which regulates 
accounting evidence, shall 
become § 17d UStDV. 

Please note: 
Art. 45a DVO is a presumption 
regulation which lists EU 
standardized documents that 
must be accepted as proof by 
the tax authorities, if they cannot 
be refuted. The forms of proof 
are not practicable especially in 
the case of suppliers and 
recipients transporting items 
themselves, so that the proof of 
an intra-Community transport in 
these cases is regularly not 
established. This circumstance 
suggests good reasons for the 
presumption regulation not being 
definitively regulated by the 

Union law Quick Fix provisions. 
Consequently, additional 
national regulations, such as 
those stipulated in the current 
version of the government draft 
bill are permitted. It is possible 
that the Member States of the 
EU will, however, interpret this in 
different ways.  

 
Further VAT changes from 1 
January 2020 

§ 4 no. 29 UStG-E – Cost-
sharing alliances 

According to § 4 no. 29 UStG-E, 
services from independent 
alliances of people, resident in 
Germany, provided to their 
members who are resident in 
Germany, should be VAT 
exempt. The members must be 
carrying out a non-commercial 
activity for the common good or 
an activity which serves the 
common good that is exempt 
from VAT in accordance with § 4 
numbers 11b, 14 to 18, 20 to 25 
or 27 UStG. The VAT exemption 
only applies to the extent these 
services are provided for the 
direct purposes of carrying out 
these activities and the alliance 
of its members merely requires 
the exact reimbursement of the 
individual share in the joint 
costs. In addition, the exemption 
may not lead to a distortion of 
competition.  

The VAT exemption is based on 
Article 132 (1) (f) of the VAT 
Directive and Court of Justice of 
the European Union (CJEU) 
legislation, especially the  
ruling of 21 September 2017 – 
case C-616/15 – Commis-
sion/Germany.  

§ 6 (3a) no. 3 UStG-E – “Export 
over the shop counter” 

Exports in non-commercial 
tourist traffic shall now only be 
zero-rated if the total value of the 

supply including VAT exceeds 
EUR 50. This shall apply up to 
the end of the year in which the 
export and recipient proofs are 
first electronically issued in 
Germany.  

Change of § 18 (9) sent. 3 UStG, 
16 (2) sent. 1 UStG – input VAT 
refund procedure 

If the requirements for the input 
VAT reimbursement process 
have been met and the trader, 
resident abroad, only owes VAT 
due to an incorrect or 
unwarranted tax statement  
(§ 14c (1) and (2) UStG), the 
reimbursement of input VAT 
shall only take place as part of 
the input VAT refund procedure. 
This corresponds to the 
administrative order which the 
German Federal Tax Court 
(BFH) does not recognize (BFH, 
ruling of 19 November 2014, V R 
41/13). However, this is 
absolutely necessary in order to 
fight abuse of the procedure. 

Change of § 15 (4b) UStG – 
Restrictions in the input VAT 
deduction 

For traders who are not resident 
in the Community territory and 
who only owe VAT in 
accordance with § 13b (5) UStG, 
the restrictions in the input VAT 
refund procedure (reciprocity, 
input VAT exclusions in the case 
of fuel) apply accordingly.  

The scope of application of this 
regulation shall be expanded to 
prevent cases of abuse. These 
should also be able to apply if 
the restrictions of the input VAT 
refund procedure were to be 
circumvented by means of an 
incorrect or unwarranted tax 
statement (§ 14c (1) and (2) 
UStG). 
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Change of § 22b (2) UStG and 
(2a) UStG-E – Fiscal 
representatives 

This change shall oblige fiscal 
representatives to submit 
quarterly preliminary VAT 
returns in addition to an annual 
VAT declaration. Furthermore, 
they shall be required to include 
an annex to the annual VAT 
declaration with a listing of all 
traders represented and their 
respective tax bases. 

Moreover, it shall be regulated 
that the submission of 
recapitulative statements by 
fiscal representatives must be 
carried out in accordance with 
the requirements set out in § 18a 
UStG. It is only by this means 
that Germany will be able to 
fulfill its obligations in EU law 
promptly and comprehensively 
for the transmission of data as 
part of the VAT Information 
Exchange System (VIES). 

Repeal of § 25d UStG – Liability 

The object of liability in § 25d 
UStG was introduced from 1 
January 2002, and modified in 
2004 on the basis of 
experiences in practice, in order 
to be able to realize the VAT 
deficit arising in cases of 
fraudulent carousel and chain 
transactions through the joint 
and several liability of those 
participating intentionally. As the 
provision is seldom workable in 
practice and does not therefore 
meet the needs of the prevention 
of tax deficits in the cases 
concerned, it shall be repealed.  

§ 25f UStG-E – Rejection of 
input VAT deduction and zero-
rating in the case of a 
participation in evasion 

To combat VAT fraud, especially 
in the form of chain or carousel 
transactions, a new sanctions 
regime shall be introduced. 

The new sanctions regime 
concerns a trader who knew or 
should have known, that through 
providing or receiving a supply 
they were participating in a 
transaction, in which the supplier 
or another participant at a 
preceding or subsequent level in 
the transaction, was involved in 
committing VAT evasion. The 
same is true for involvement in 
obtaining an unwarranted input 
VAT deduction in line with § 370 
German Tax Code, or which 
damaged VAT revenue in line 
with §§ 26b und 26c UStG. In 
such cases it will be possible to 
refuse zero-rating for intra-
Community supplies of goods 
and an input VAT deduction to a 
trader. 

Change of § 59 sent. 2 UStDV – 
Input VAT refund procedure 

The definition of a trader 
resident abroad, for whom the 
input VAT refund procedure may 
apply, shall be amended to 
come in line with the CJEU 
ruling of 25 October – cases  
C-318/11 and 319/11 – Daimler 
and Widex. Thus, a domestic 
branch shall only lead to the 
exclusion from the input VAT 
refund procedure, if the domestic 
branch carries our transactions 
subject to VAT in Germany.  

Change of § 61 (5) UStDV – 
Interest term in the input VAT 
refund procedure 

§ 61 (5) UStDV regulates, for the 
EU input VAT refund procedure, 
that after a certain term has 
elapsed, interest must be paid 
on the amount to be reimbursed. 
The exact start shall be 
amended to be consistent with 
the wording of the Directive 
2008/9/EC. 

Please note: 
The deletion of zero-rating for 
transactions relating to the 
restoration of ocean-going 

vessels in accordance with § 4 
no 6 (e) UStG, stipulated in the 
draft bill, was not incorporated 
into the government draft; zero-
rating therefore remains in place. 

 
Further VAT changes which 
shall come into effect the day 
after the announcement of the 
law 

Repeal of § 3f UStG – benefits in 
k ind 

According to § 3f UStG, benefits 
in kind are carried out in the 
location from which the trader 
operates their business. If these 
supplies are carried out by a 
branch, the location of the 
branch is considered to be the 
place of supply. As this type of 
special regulation is not 
stipulated in Union law, § 3f 
UStG shall be repealed. Instead, 
the general regulations on 
determination of location shall 
apply. 

§ 12 (2) no. 14 UStG-E – 
reduced VAT rate for eBooks & 
Co. 

Publications in electronic formats 
shall be subject to reduced rates 
if they, by their nature or 
function, correspond to 
conventional books, news-
papers, magazines or other 
named products listed in number 
49 (a) to (e) and number 50 of 
Annex 2 to § 12 (2) no. 1 and 2 
UStG. Publications not 
benefitting from the reduced rate 
shall be those containing 
primarily video content or 
audible music. Supplies which 
go beyond the mere transfer of 
electronic publications shall be 
excluded from the reduction in 
VAT. 
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Change of § 25 (1) UStG – 
Travel services 

§ 25 (1) sent. 1 UStG defines the 
scope of application for the 
special regulation on travel 
services. According to the 
current legal position, this 
regulation does not apply if the 
travel services are intended for 
the company of the recipient of 
the services (so-called “B2B 
transactions”). This restriction, 
according to the CJEU ruling of 
8 February 2018 – case  
C-380/16 – Commis-
sion/Germany, is not compatible 
with Union law and shall 
therefore be deleted. 

 
Further VAT changes which 
shall come into effect on 1 
January 2022 

Change of § 25 (3) UStG – 
Travel service 

In the case of the special 
regulation on the taxation of 
travel services (so-called margin 
taxation), the tax base for VAT is 
not formed by the payment but 
rather by the difference between 
the amount which the recipient 
of the supply pays and the 
expenses incurred for the so-
called advance travel services. 
An input VAT deduction is 
precluded. In order to simplify 
the calculation of the tax base, 
above all in the case of package 
trips, to date § 25 (3) sent. 3 
UStG has allowed the 
generation of an overall margin. 
According to the CJEU ruling of 
8 February 2018 – case  
C-380/16 ‒ Commis-
sion/Germany ‒ this regulation is 
not compatible with Union law 
and it shall therefore be deleted. 
The change shall first need to be 
used for transactions which are 
carried out after 31 December 
2021.  

 

NEWS FROM THE CJEU 

Customs misconduct and 
import VAT  
CJEU, ruling of 10 July 2019 ‒ 
case C-26/18 ‒ FedEx 

The CJEU ruling concerns a 
legal dispute before the Hessian 
Lower Tax Court between FedEx 
and the Main Customs Office 
Frankfurt am Main on the 
grounds of the obligation to pay 
import VAT in Germany after 
incurring a customs debt on 
importation as a result of an 
incident of customs misconduct 
committed in Germany. 

The case 
In the case at hand, various 
items subject to import duties 
and originating in non-Member 
states were transported by 
FedEx to Germany in 2008 in 
order to be then transported on 
to Greece, their intended 
destination. Some of these items 
were not presented to the 
German customs authorities and 
therefore passed unlawfully into 
the customs territory of the 
Union. The other items passed 
into this territory – in Germany – 
properly, however were then 
transported on to Greece 
unlawfully, in that they were 
removed from customs 
supervision. 

It is indisputable that as a result 
of this customs misconduct at 
FedEx in Germany, a customs 
debt on importation resulted on 
the basis of Art. 202 (1) (a) and 
Art. 203 (1) of the Customs 
Code (now Art. 79 of the Union 
Customs Code). It is disputed 
whether it also gives rise to 
import VAT in Germany as, 
according to § 21 (2) UStG, the 
provisions for customs apply 
analogously for import VAT. 

Ruling 
According to CJEU case law, in 
addition to a customs debt, a 

VAT liability can exist if, as a 
result of the misconduct that led 
to the creation of a customs 
debt, it can be assumed that the 
goods in question reached the 
economic circulation of the 
Union and thus a use can be 
considered to have been 
supplied, i.e. the event upon 
which VAT is charged. In this 
regard, the CJEU refers to its 
rulings of 2 June 2016 ‒ case  
C- 226/14 and C-228/14 ‒ 
Eurogate Distribution and DHL 
Hub Leipzig, as well as of 1 June 
2017 ‒ case C-571/15 ‒ 
Wallenborn Transports. 

Generally, as a result of 
misconduct which led to a 
customs debt in Germany, it 
must be assumed that the items 
reached the economic circulation 
of the EU there. However, this 
presumption can be refuted if it 
can be proven that despite the 
customs misconduct, the item 
entered the economic circulation 
of the EU in the territory of 
another Member State in which 
this item was intended to be 
used. In this case, the fact of an 
import VAT only arises in this 
other Member State, that is, in 
the case at hand, in Greece.  

Please note: 
If, in the case of customs 
regulations violations, the 
customs authorities also levy 
import VAT, whether the goods 
actually entered the economic 
circulation of the EU in 
Germany, and hence an import 
subject to VAT took place, 
should be examined.  

This is of particular importance if 
the import duty debtor is not 
entitled to a full import VAT 
deduction in relation to the 
imported goods.  

The CJEU decision should also 
be applicable to cases which will 
be judged in line with the Union 
Customs Code now in force as, 
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in relation to the question of 
whether or not import VAT 
arises, according to the ruling, 
reference must be made to the 
existence of an importation in 
accordance with Art. 2 (1) (d) of 
the VAT Directive. 

 

NEWS FROM THE BFH 

Taxes arising due to agency 
services remunerated in 
instalments 
BFH, ruling of 26 June 2019, V 
R 8/19 

According to the BFH, 
companies can invoke the direct 
application of Art. 64 (1) of the 
VAT Directive for taxes arising 
due to agency services 
remunerated in instalments. 
Thus, the taxes do not arise 
directly upon one-time 
performance of the agency 
service, but only on a successive 
basis when the subject of the 
agency service is actually 
received.  

The case 
In the year to which the dispute 
relates, 2012, a limited liability 
company (GmbH) was active as 
a sports agent in professional 
soccer. Within the scope of its 
activities, it received commission 
payments for the successful 
referral of professional soccer 
players (players) from the 
receiving soccer team.  The 
entitlement to remuneration for 
the referral was contingent upon 
the player signing a contract with 
the new club and DFL GmbH as 
licensor issuing the player with a 
license to play. The commission 
payments were to be disbursed 
in instalments over the term of 
the work contract. The issue in 
dispute is whether the GmbH 
needs to submit the agency 
services it provided in 2012 for 
taxation in 2012 even though it 

was not able to claim a portion of 
the commission until 2015.  

The CJEU ruled on 29 
November 2018 ‒ case C-
548/17 ‒ baumgarten sports & 
more in response to the BFH as 
follows: "Art. 63 in conjunction 
with Art. 64 (1) of Directive 
2006/112/EC ... must be 
interpreted as meaning that it 
contradicts the assumption that 
the chargeable event and the 
chargeability arise at the time of 
the referral with respect to a 
service which is provided by an 
agent by referring professional 
soccer players such as those 
who were the object of the main 
proceedings and which is 
subject to payments in 
instalments which themselves 
are dependent on certain 
conditions over several years 
following the referral."  

Ruling 
The taxes on remuneration 
received after 2012 in relation to 
the agency services provided in 
2012 do not have to be paid by 
the GmbH straight away in 2012, 
but only when the monies are 
collected. It can invoke the direct 
application of Art. 64 (1) of the 
VAT Directive. The German rule 
on taxing part-services, which 
stipulates that the remuneration 
for specific parts of a financially 
divisible service is agreed 
separately, constitutes a breach 
of EU law. 

In the light of the CJEU ruling on 
baumgarten sports & more, the 
payment and thus collection-
related tax liability pursuant to 
Art. 64 (1) of the VAT Directive is 
– unlike part-services under the 
German rule – not a financially 
divisible service. Instead, it is 
sufficient for services to rise to 
successive invoices or 
payments. Contrary to the view 
taken by the tax office, it is not 
necessary for there to be 
timeframe-based performance, 

as is the case for a use 
agreement. Agency services 
which, following performance, 
are limited to the referral of the 
occurrence of a specific event 
additionally fall under the scope 
of Art. 64 (1) of the VAT 
Directive. It is sufficient for a 
referred service to be 
remunerated after the referred 
performance. 

Please note: 
Affected companies can invoke 
the direct application of Art. 64 
(1) of the VAT Directive, if this is 
more favorable for them. 
Companies therefore have a de 
facto choice in such situations 
whether they want to apply the 
German rule or Art. 64 (1) of the 
VAT Directive.  

The intended clarification by the 
BFH concerning the question as 
to whether unrestricted 
application of imputed taxation in 
the case of more extensive pre-
financing of value-added tax for 
taxpayers that are subject to 
actual taxation could lead to 
unjustified unequal treatment 
was not addressed by the CJEU. 
This question could play a role in 
a new appeal case before the 
BFH. The BFH needs to rule on 
whether a receivable should be 
deemed to be uncollectible if, in 
the case of an agreement to pay 
in instalments, the deferred due 
date exceeds more than two 
extension periods (BFH ref. no.: 
V R 16/19; proceedings against 
Lower Tax Court Rhineland-
Palatinate, ruling of 26 March 
2019, ref. no.: 3 K 1816/18). 
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Taxation of residual balances 
accruing to the provider 
resulting from prepaid 
contracts 
BFH, ruling of 10 April 2019, XI 
R 4/17 

The BFH has ruled that residual 
balances accruing to the 
provider resulting from prepaid 
contracts constitute subsequent 
remuneration for usage of the 
infrastructure it has made 
available, which in particular 
enables the mobile accessibility 
of prepaid customers. 

The case 
A provider provided 
telecommunication services in 
2007 on the basis of prepaid 
contracts (access to its mobile 
network). After activating the 
mobile connection, customers 
could top up their prepaid 
balance at any time using 
various payment methods. They 
were able to use these credits 
for services offered by the 
provider (e.g. calls, texts, mobile 
internet) or by third-parties (e.g. 
ringtones, transport tickets, drink 
vending machines). To offer 
these third-party services to the 
customer, the provider debited 
the corresponding gross 
payment from the prepaid 
balance, which it then forwarded 
to the third-party provider.  

The provider made use of its 
right to terminate the prepaid 
contracts, which were concluded 
for an indefinite period. In such a 
case the customer was able to 
have the residual balance 
refunded after the SIM card had 
been deactivated , or apply for a 
new SIM to which the provider 
transferred the remaining 
balance. If the residual balance 
was neither refunded nor 
transferred, the provider 
derecognized this customer 
credit as income in its 
commercial and tax accounts.  

This issue in dispute is whether 
the residual balances are subject 
to tax.  

Ruling 
The BFH has ruled in favor of 
taxation. In the opinion of the 
BFH, the provider initially 
provided its prepaid customers 
with services free of 
consideration by setting up and 
maintaining a platform. Only the 
individually priced (active) 
telecommunication services (e.g. 
calls, texts and mobile internet) 
were provided on a remunerated 
basis. In the case of multi-
purpose prepaid cards, there is 
still no taxable collection at the 
time the card is acquired for 
payment or at the time the 
purchased credit is subsequently 
uploaded.  

However, any residual balance 
from the prepaid contracts that is 
not ultimately reclaimed 
constitutes subsequent 
remuneration for the usage of 
the infrastructure made available 
by the provider, which in 
particular enabled the mobile 
accessibility of prepaid 
customers.  

Please note: 
The BFH justifies its ruling from 
an economic perspective. It 
argues that the residual 
balances accruing to the 
provider constitute a “payment in 
excess” for the service 
previously provided free of 
consideration allowing 
customers to use the furnished 
infrastructure. There is no other 
ascertainable legal basis for 
these payments in excess, 
according to the BFH. Even if a 
customer who had failed both to 
transfer and reclaim their 
residual balance should have 
been aware that their residual 
balance would end up in the 
pockets of the provider, the 
average user would not in the 
opinion of the BFH have chosen 

to gift this amount to the provider 
of their own accord in such a 
case. 

 

IN BRIEF 

Small undertaking threshold 
under the margin scheme 
CJEU, ruling of 29 July 2019 ‒ 
case C-388/18 ‒ B 

The CJEU has decided in 
response to the submission by 
the BFH that the small 
undertakings scheme is not to 
refer to the profit margin where 
the margin scheme is used. The 
CJEU ruling relates to the VAT 
treatment of trading in used 
goods. 

According to the CJEU, a literal 
interpretation of Art. 288 (1.1) of 
the VAT Directive implies that 
the total value of the goods 
supplied by tax-liable resellers – 
and not their profit margin – 
constitutes the turnover to be 
used as a basis for applying the 
special scheme for small 
undertakings. The CJEU is of 
the opinion that this 
interpretation is confirmed by the 
logic, genesis and purpose of 
the VAT Directive. 

One of the main objectives of the 
special scheme for small 
undertakings is to reduce the 
accounting requirements under 
the normal VAT system. This is 
intended in particular to foster 
the foundation and operation of 
small undertakings and to 
strengthen their 
competitiveness. However, 
failure to take account of 
remuneration collected 
exceeding the profit margin 
when determining the turnover 
for application of this special 
scheme could mean that 
companies that generate a high 
turnover and have a narrow 
profit margin could fall under the 
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special scheme and thus benefit 
from an unjustified competitive 
advantage. 

 

Submission to the CJEU: 
Input tax deduction for 
expansion measures on public 
roads? 
BFH, ruling of 13 March 2019, XI 
R 28/17 

The case involved a GmbH that 
had been granted authorization 
to operate a quarry on condition 
that it expanded a local public 
road to be used to take away the 
sand-lime brink that had been 
excavated. The city was the 
owner of the road. The GmbH 
claimed an input tax deduction 
for the construction work 
contracted out to other 
companies for the expansion. 

The tax office took the view that 
by expanding the road the 
GmbH was supplying a service 
to the city free of consideration 
subject to VAT. The Lower Tax 
Court, by contrast, decided that 
the expansion measure was not 
taxable but that the input tax 
amounts in direct relation to this 
could not be taken into account. 
In accordance with established 
BFH case law in its ruling of 13 
January 2011, V R 12/08, the 
contractor, which by receiving 
input services, had already 
intended to use the services 
received exclusively and directly 
for the purpose of a disposal free 
of consideration, was not entitled 
to an input tax deduction. 

The BFH’s preliminary rulings 
are intended to clarify whether 
an input tax deduction should be 
granted on the basis of more 
recent CJEU case law. If the 
CJEU were to take this stance, 
this would raise the question as 
to whether the input tax 
deduction would need to be 
netted against a VAT receivable 

from a service to the district. To 
this extent the CJEU will have to 
assist in clarifying whether the 
expansion measures for the city 
results in a supply of goods or 
services subject to 
remuneration, or – if supplied 
free of consideration – whether 
the conditions are met for 
taxation of a disposal.  

 

Submission to the CJEU: VAT 
exemption for heating 
supplied by a homeowners’ 
association to homeowners 
Baden-Württemberg Lower Tax 
Court, ruling of 12 September 
2018, 14 K 3709/16; CJEU ref. 
no.: C-449/19 ‒ WEG 
Tevesstraße 

Baden-Württemberg Lower Tax 
Court asked the CJEU whether 
EU law contradicts the provision 
in § 4 (13) of German VAT Law 
(UStG), pursuant to which 
heating supplied by 
homeowners’ associations 
(HOAs) to homeowners is 
exempt from VAT. 

The issue in dispute is the 
amount of the input tax 
deduction by a HOA from the 
acquisition and operating costs 
of a combined heat and power 
unit. The HOA supplied the 
electricity generated by the 
combined heat and power unit to 
a utility company (subject to tax), 
and the heat generated in the 
process to the homeowners and 
part-owners (exempt from tax 
pursuant to § 4 (13) UStG). The 
tax office granted only a partial 
input tax deduction.  

The Lower Tax Court has 
questioned whether § 4 (13) 
UStG can be based on Art.  
135 (l) of the VAT Directive for 
leasing or letting. It is possible 
that the heat supplied by the 
HOA to the homeowners does 
not constitute a commercial 

activity. The Lower Tax Court 
has cited a ruling by the French 
Conseil d’État of 7 December 
2001 in case no. 212273, 
according to which the supply of 
hot water by a syndicat de 
copropriétaires to the co-owners 
is not a commercial activity as 
defined by French VAT law. On 
the basis of this decision, the 
entitlement to an input tax 
deduction would no longer apply 
since the HOA is not a business. 
§ 4 (13) UStG was superfluous 
and merely declaratory in nature. 

 

EVENTS 

We are delighted to draw your 
attention to the following VAT-
themed event from Verlag Dr. 
Otto Schmidt KG in cooperation 
with KPMG. 
Cologne VAT Congress 2019 
on 5 and 6 December 2019 in 
Cologne 
Topics 
‒ Annual Tax Act 2019 
‒ Implementation of the Quick 

Fixes 
‒ Update input VAT deduction 
‒ input VAT deduction in 

Switzerland 
‒ Current CJEU and BFH case 

law 
‒ New rules concerning 

vouchers 
‒ Risk minimization through 

digitization 
‒ Current high court case law 
You can find further information 
and the registration form for the 
event* here. 
* Please note that the language of this event is German. 

 

https://www.otto-schmidt.de/seminare/koelner-tage/kolner-tage-umsatzsteuer-2019-5-6-12-2019.html
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