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Prepare Now for Upcoming 
Mandatory Disclosure Rules  
August 17, 2022 
No. 2022-43 

Canadian individuals and businesses may have to report certain transactions under new 
mandatory disclosure rules that are set to apply starting in 2023. Finance recently released 
amended draft legislation to expand these mandatory disclosure requirements to require 
individuals, corporations, trusts and partnerships to disclose certain transactions to the 
CRA, generally within 45 days of entering into that transaction, among other changes. This 
legislation, which was released on August 9, 2022, lowers the threshold for disclosing 
“reportable transactions” and introduces new requirements for taxpayers to advise the CRA 
of “notifiable transactions” and “uncertain tax treatments”. Finance has revised its earlier 
draft proposals so that these rules will now begin to apply in 2023 (instead of 2022). 

Affected taxpayers should take action now to determine whether they may have any 
transactions that are proposed to occur after 2022 that must be disclosed once these rules 
come into effect. In addition, taxpayers should ensure they have implemented a process to 
identify all transactions and uncertain tax positions that must be reported, as transactions 
that are not properly disclosed may be subject to onerous penalties and can extend a 
taxpayer’s reassessment period for certain tax years.  

Background 
Finance originally announced measures in the 2021 federal budget to expand Canada’s 
existing mandatory disclosure rules for reportable transactions and introduce new 
reporting requirements for notifiable transactions and uncertain tax treatments. These 
changes follow recommendations from Action Item 12 of the OECD’s Base Erosion and 
Profit Shifting Project. For details, see TaxNewsFlash-Canada 2021-21, “2021 Federal 
Budget Highlights”.  

https://assets.kpmg/content/dam/kpmg/ca/pdf/tnf/2021/ca-2021-federal-budget-highlights.pdf
https://assets.kpmg/content/dam/kpmg/ca/pdf/tnf/2021/ca-2021-federal-budget-highlights.pdf
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Finance first released draft legislation to expand the mandatory disclosure requirements 
for public consultation on February 4, 2022 alongside other corporate, personal and trust 
tax changes. At the same time, Finance released specific examples of “notifiable 
transactions” that would be required to be reported under the new rules. For details, see 
TaxNewsFlash-Canada 2022-05, “Finance Issues Outstanding Interest Expense Rules & 
More”. 

 
Disclosing transactions  

The revised draft legislation, which appears to take into account feedback received during 
the public consultation, reduces the threshold for disclosing “reportable transactions” and 
introduces new requirements for taxpayers to advise the CRA of “notifiable transactions”.  

Reportable transactions 

The draft legislation provides that a transaction is reportable under the mandatory 
disclosure rules where any one of the following generic hallmarks is present: 

• Contingent fee arrangements 

• Confidential protections (related to the tax treatment of an avoidance transaction) 

• Contractual protections (if they do not apply in a normal arm’s-length commercial 
or investment context or extend protection for the tax treatment of an avoidance 
transaction). 

In addition, the draft legislation provides that the transaction is reportable if it can 
reasonably be considered that one of the main purposes of entering into the transaction is 
to obtain a tax benefit. This is a change from the current rules, which provide that 
transactions are reportable when two generic hallmarks are present and constitute an 
“avoidance transaction” under the general anti-avoidance rule (GAAR) (which has a 
primary purpose test). These changes apply to transactions entered into after 2022. 

KPMG observations 
The revised legislation also narrows the application of the confidential protections and 
contractual protections hallmarks, in response to feedback that the hallmarks as initially 
drafted were too broad and would apply to common commercial terms. 
 

 
Notifiable transactions 

In addition to lowering the threshold for reportable transactions, the draft legislation 
includes new reporting obligations for taxpayers that enter into “notifiable transactions”. 
Under this change, taxpayers would be required to file an information return for 
transactions that the CRA has found to be abusive, as well as transactions identified as 

https://assets.kpmg/content/dam/kpmg/ca/pdf/tnf/2022/ca-finance-issues-outstanding-interest-expense-rules-and-more.pdf
https://assets.kpmg/content/dam/kpmg/ca/pdf/tnf/2022/ca-finance-issues-outstanding-interest-expense-rules-and-more.pdf
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transactions of interest (i.e., where the CRA requires more information to determine if a 
transaction is abusive). This reporting obligation would also apply to transactions that are 
substantially similar to these transactions. These rules provide that the CRA can designate 
a transaction as a notifiable transaction, with the concurrence of Finance. Finance further 
notes that these amendments are intended to provide information to the CRA and do not 
change the tax treatment of a transaction.  

Taxpayers that must report a particular notifiable transaction must file an information 
return, which Finance indicated is expected to include the following information:  

• The expected, claimed or purported tax treatment and all potential benefits 
expected to result from the transaction 

• Any related contractual protection  

• Any related contingent fees  

• A detailed description of the transaction to allow the CRA to understand the tax 
structure  

• Any provisions relied upon for the tax treatment, including relevant tax rules, 
treaties or any other enactments used to compute or determine tax or other 
amounts payable or refundable  

• The name of every person required to file an information return in respect of the 
transaction, to the best knowledge of the person filing the return 

• Other information as required. 

These changes apply to transactions entered into after 2022. 

Sample notifiable transactions 

Finance has provided specific examples of transactions that may have to be reported as 
notifiable transactions under the new rules.  

Transactions to manipulate CCPC status  

Taxpayers may need to report certain transactions to avoid Canadian-controlled private 
corporation (CCPC) status to achieve a tax deferral for other investment income, including: 

• Continuing a corporation initially incorporated in Canada under the laws of a 
foreign jurisdiction  

• Issuing majority voting shares redeemable for a nominal amount (i.e., “skinny” 
voting shares) to a public corporation or non-resident person  
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• Issuing an option to a non-resident person or public corporation for the acquisition 
of a majority of the voting shares of a corporation. 

KPMG observations 
The 2022 federal budget also proposed new rules for “substantive CCPCs” to address 
these type of transactions. Finance released draft legislation to implement these 
changes for comment on August 9, 2022. For details of the budget announcement, see 
TaxNewsFlash-Canada 2022-24, “2022 Federal Budget Highlights”. 
 

 
Straddle-loss creation transactions using a partnership  

Taxpayers may need to report certain “straddle-loss” transactions where they enter into two 
or more financial instrument positions concurrently that are expected to generate 
substantially equal and offsetting gains and losses. In particular, taxpayers may have to 
report transactions in which they defer the recognition of the gain by entering into 
successive straddle transactions using partnerships. 

Transactions to avoid deemed disposal of trust property 

Taxpayers may need to report certain transactions in which they transfer trust property to 
capital beneficiaries on a tax-deferred basis before the 21-year deemed realization date, 
including: 

• An indirect transfer of trust property to another trust 

• An indirect transfer of trust property to a non-resident 

• A transfer of trust value using a dividend. 

Finance advises that this change is meant to identify transactions that seek to avoid or 
defer the 21-year deemed realization rule or the rule that deems the trust to dispose of the 
property for proceeds equal to fair market value, even though the property continues to be 
held, directly or indirectly, by a trust or non-resident beneficiary. 

Transactions to manipulate bankrupt status  

Taxpayers may need to report certain transactions in which they are temporarily assigned 
into bankruptcy before settling or extinguishing a commercial debt obligation in order to 
reduce a forgiven amount of the obligation to nil under the debt forgiveness rules. In this 
case, there is no reduction in the taxpayer’s tax attributes and no income inclusion, even 
though the bankruptcy is subsequently annulled. 

Transactions that rely on the purpose tests in section 256.1 to avoid a deemed acquisition 
of control 

https://assets.kpmg/content/dam/kpmg/ca/pdf/tnf/2022/ca-2022-federal-budget-highlights.pdf
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Taxpayers may need to report certain transactions in which they argue that there is no 
deemed acquisition of control under the corporate loss trading rules because certain 
purpose tests are not met. These purpose tests are satisfied only where it is reasonable to 
conclude: 

• One of the main reasons that the person or group of persons does not control the 
corporation is to avoid the application of a “specified provision” 

• One of the reasons that one or more transactions or events occur is to cause a 
person, or a group of persons, not to hold shares having a FMV that exceeds the 
75% FMV threshold test, the 75% FMV threshold test is to be applied without 
reference to those transactions or events 

• One of the main reasons for an acquisition of control is so that a “specified 
provision” does not apply to one or more corporations. 

Back-to-back arrangements  

Taxpayers may need to report certain transactions involving indirect financing 
arrangements from arm’s-length non-residents where they file, or anticipate filing, their 
income tax return on the basis that the debt and related interest is not subject to the thin 
capitalization rules. 

In addition, taxpayers may need to report certain transactions involving indirect financing 
arrangements from non-resident persons where their income tax reporting reflects, or is 
expected to reflect, the assumption that related interest is not subject to withholding tax or 
is subject to a lower rate of withholding tax than the rate that would otherwise apply. 
Taxpayers would also have to report similar arrangements for rents, royalties or other 
payments or to effect a substitution of the character of the payment). 

KPMG observations 
Taxpayers should review these sample notifiable transactions, since they will have to 
report such arrangements and transactions they enter into beginning in 2023. Note that 
while these examples may be helpful in understanding how the new requirement may 
apply, the CRA may seek to designate additional “notifiable transactions” which would 
also be subject to the mandatory disclosure rules. It will also be interesting to see 
whether Finance considers similar Quebec rules when finalizing details on what 
constitutes a “notifiable transaction”. Quebec enacted similar mandatory disclosure rules 
in 2020 that require taxpayers to disclose certain specified transactions, including the 
multiplication of the capital gains deduction, avoidance of deemed disposal of trust 
property, payment to a non-treaty country and tax attribute trading.  
 

 
Reporting deadline 

The mandatory disclosure draft legislation provides reporting timelines for taxpayers or 
another person who enters into these transactions for the taxpayer’s benefit. In particular, a 
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taxpayer (or the other person) who enters into a reportable transaction or a notifiable 
transaction (including a transaction that is substantially similar to a notifiable transaction) 
must report the transaction to the CRA within 45 days of the earlier of: 

• The day the taxpayer (or the other person) becomes contractually obligated to 
enter into the transaction, and 

• The day the taxpayer (or the other person) enters into the transaction. 

Penalties and reassessment period 

The draft legislation specifies that persons who fail to disclose reportable or notifiable 
transactions as required face a penalty of $500 per week for each failure, up to the greater 
of $25,000 and 25% of the tax benefit. Corporations that do not disclose reportable or 
notifiable transactions and have assets with a total carrying value of $50 million or more 
face a higher penalty of $2,000 per week, up to the greater of $100,000 and 25% of the tax 
benefit.  

The proposals also stipulate that where a taxpayer has a reportable or notifiable 
transaction in a taxation year, the taxpayer’s normal reassessment period for that year 
would not begin until the taxpayer has complied with the mandatory disclosure reporting 
requirement (i.e., the year for that transaction would not become statute-barred).  

Although the new reporting requirements apply to transactions entered into after 2022, 
penalties will not apply to transactions entered into before the related bill receives Royal 
Assent. 

KPMG observations 
As these rules will apply to transactions entered into after 2022, taxpayers should take 
steps now to ensure they are able to identify proposed transactions that may have to be 
disclosed under this new regime. The penalty for failing to disclose a reportable or 
notifiable transaction is significant, and may add up to a considerable amount for 
taxpayers who undertake multiple transactions subject to disclosure. 

 
 

Disclosing uncertain tax treatments 

Certain corporate taxpayers are also required to report uncertain tax treatments reflected in 
their financial statements to the CRA under this proposed regime. Specifically, this change 
may affect corporations that have reflected an uncertainty with respect to a particular tax 
treatment in their audited financial statements, or the audited consolidated financial 
statements of a group of which the corporation is a member, that are prepared in 
accordance with International Financial Reporting Standards (IFRS) or certain other 
country-specific GAAP. A reporting corporation would have to file an information return to 
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report its uncertain tax treatments on or before the date that its Canadian income tax return 
for the particular year is due. 

A corporation is generally required to report an uncertain tax treatment where it meets the 
following conditions: 

• The corporation is required to file a Canadian income tax return for the taxation 
year (i.e., is a resident of Canada or is a non-resident corporation with a taxable 
presence in Canada) 

• The corporation has at least $50 million in assets at the end of the financial year 
that coincides with the taxation year (or the last financial year that ends before the 
end of the taxation year) 

• The corporation, or a consolidated group of which the corporation is a member, 
has audited financial statements prepared in accordance with International 
Financial Reporting Standards (IFRS) or other country-specific GAAP relevant for 
domestic public companies (e.g., U.S. GAAP) 

• The corporation’s uncertain tax treatment is reflected in its audited financial 
statements for a period of time that ends in the taxation year (e.g., the entity 
concluded it is probable that the entity will receive or pay amounts relating to the 
uncertain tax treatment). 

A corporation that meets these requirements must file an information return to report 
certain information to the CRA for each uncertain tax treatment, which Finance has 
indicated is expected to include: 

• The taxation year to which the uncertain tax treatment relates 

• The relevant facts 

• The provisions relied upon for the related transaction, including relevant tax rules, 
treaties or any other enactments used to compute or determine tax or other 
amounts payable or refundable 

• The differences between the tax payable, or the refund of tax or other amount for 
the related transaction, determined in accordance with the corporation’s relevant 
financial statements for the taxation year, and its tax treatment, including whether 
those differences: 

o Represent a permanent or temporary difference 

o Involve a determination of the value of any property 

o Involve a computation of basis 
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• Other information as required. 

These new disclosure requirements apply to taxation years that begin after 2022. 

Penalties  

Under the draft legislation, corporations that fail to report uncertain tax treatments as 
required may be subject to a penalty of $2,000 per week for each uncertain tax treatment, 
up to a maximum of $100,000. 

Special rules for promoters and advisers 

The mandatory disclosure requirements for reportable and notifiable transactions, including 
the reporting deadlines, also apply to promoters and advisers (as well as persons who do 
not deal at arm's length with the promoter or adviser and who are entitled to receive a fee 
with respect to a transaction) except where solicitor-client privilege applies. Separate 
penalties also apply to promoters and advisers (and non-arm’s length persons entitled to a 
fee) who do not disclose under these rules as required for each failure to report. 

Among other new changes, the revised legislation clarifies that the adviser reporting 
obligation will generally not apply to persons solely because they provided clerical or 
secretarial services in respect of a reportable or notifiable transaction, or to certain financial 
institutions that provided services as a bank, insurance corporation or credit union, in 
respect of notifiable transactions, subject to certain limitations, Finance has also removed a 
definition of solicitor-client privilege that would have applied specifically to the mandatory 
disclosure rules. As a result, the established definition of solicitor-client privilege will 
instead apply. 

We can help 
 
Your KPMG adviser can help you assess the effect of the proposed mandatory disclosure 
rules. KPMG has developed a global technology tool to assist organizations in assessing 
whether a particular arrangement meets the definition of a transaction which must be 
reported to tax authorities. KPMG has developed a full-service approach in order to ensure 
organizations remain compliant under these complex rules.  
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