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COVID-19 — New CRA Relief 
Addresses Travel Restrictions 
May 25, 2020 
No. 2020-50 

Multinational entities and individuals affected by recent international travel restrictions may 
find relief in new CRA guidance to address cross-border tax issues caused by these 
restrictions. In its new guidance, the CRA clarifies that prolonged stays in Canada that 
solely result from travel restrictions will not necessarily affect the tax residency or 
permanent establishment of a non-resident entity. The CRA also clarifies that such travel 
restrictions may not affect the tax residency of a non-resident individual, or the ability of a 
cross-border employee to qualify for treaty benefits on employment income. In addition, the 
CRA provides administrative relief to reflect delays in its processing of certain withholding 
tax waiver requests and Section 116 Certificates, due to COVID-19.  

The CRA clarifies that its guidance applies from March 16, 2020 to June 29, 2020. The 
CRA advises that, after this period, it will either extend the guidance or rescind it if it is no 
longer required. 

Background 
In response to COVID-19, countries around the world, including Canada, have imposed 
restrictions on travel that have disrupted normal business operations. These restrictions 
have raised a number of potential Canadian tax concerns about Canadian residency of 
foreign entities and individuals, the creation of new permanent establishments in 
Canada and the taxation of cross-border employee income, among other issues.  

Certain CRA processes have also been disrupted by COVID-19, resulting in temporary 
interruptions and delays in providing withholding tax waivers to reduce or eliminate 
withholding tax on certain amounts paid to non-residents for services rendered in 
Canada (Regulation 105) and remuneration paid to non-resident officers or employees 
in respect of an office, or employment services, provided in Canada (Regulation 102). 
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The CRA has also experienced similar delays in providing Section 116 Certificates to 
non-residents disposing of taxable Canadian property. 

 
Tax residency 
 
Individuals 
 
In its guidance, the CRA states that individuals visiting Canada at the time that travel 
restrictions were imposed, and who have remained in Canada solely because of these 
restrictions, will not be deemed to be resident in Canada for tax purposes solely for that 
reason, under the common-law factual test of residency.  

Further, the CRA advises that it will not consider days that an individual in Canada is 
unable to return to their country of residence, solely because of these restrictions, to count 
towards the 183-day limit for deemed residency. The CRA says its administrative position 
applies where an individual intends to return to the country he or she usually resides in, 
and does return as soon as he or she is able to do so. 

KPMG observations 
Note that this relief applies to individuals who are unable to travel due to travel 
restrictions, not to individuals who chose to stay in Canada due to the pandemic. Where 
an individual chose to remain in Canada, the CRA may apply the usual facts and 
circumstances test to determine residency status. 

 
Non-resident entities 
 
The CRA also addresses situations where the director of a corporation that is tax resident 
in a foreign jurisdiction must participate in a board meeting from Canada solely due to 
travel restrictions. Specifically, the CRA discusses whether it would consider the 
corporation’s central management and control to be in Canada, such that the corporation is 
resident in Canada for tax purposes and therefore a dual resident.  

The CRA notes that some of Canada’s income tax treaties (including the Canada-United 
States income tax treaty) include a corporate residency tie-breaker rule that address dual-
residency issues by determining the corporation to be resident in the country under whose 
laws it was created. For example, the CRA says that where the corporation is an entity 
created under U.S. law as a "C-corporation" or "S-corporation", the corporate residency tie-
breaker rule applies under Article IV of the Canada-U.S. tax treaty. The CRA also notes 
that other tax treaties contain a corporate residency tie-breaker rule that considers the 
corporation’s place of effective management, among other factors. In these cases, the 
CRA advises that, administratively, it will not consider a corporation to become resident in 
Canada solely because a director of the corporation must participate in a board meeting 
from Canada because of travel restrictions. For a corporation that is tax resident in a non-
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treaty country, the CRA states that it will determine corporate residency in dual-residency 
situations on a case-by-case basis.  

The CRA notes that its position also applies to entities established in foreign jurisdictions 
that are considered corporations under Canadian law (such as limited liability companies). 
The CRA says it will also consider a similar approach in determining residency of 
commercial trusts, where appropriate. However, the CRA cautions that the location of 
board meetings is only one element used to determine corporation's central management 
and control (for Canadian tax purposes) and place of effective management (for purposes 
of certain income tax treaties). 

KPMG observations 
Taxpayers should review their own facts and circumstances, including any applicable 
tax treaty, to determine whether they may rely on the CRA’s guidance.  

Whether a corporation (not incorporated in Canada) is a resident of Canada for 
purposes of Canada’s income tax rules depends on the corporate residency test 
established by the common law, which considers where the corporation's central 
management and control is exercised. This test is based on a taxpayer’s facts and 
circumstances and involves an assessment of Canadian jurisprudence. The test 
typically considers relevant factors such as the corporation's governing corporate statute 
and articles, and how and where the directors of the company exercise their decision-
making authority (e.g., via board meetings). Another relevant factor may be the location 
where other parties (such as the shareholders of the company) exercise management or 
decision-making for the company—to the extent they exercise such actions. 

If the corporation is considered a dual-resident (i.e., resident in Canada as well as 
resident in another country), and an applicable tax treaty contains a residency tie-
breaker rule as described by CRA above, a taxpayer may be able to rely on the CRA’s 
guidance so that the corporation is not resident in Canada for Canadian income tax 
purposes.  

It is not clear whether the CRA’s recent guidance applies to tax treaties where the only 
tie-breaker rule is to a jurisdiction selected by mutual agreement of the competent 
authorities. In this circumstance, and in circumstances where there is no available tax 
treaty, taxpayers should look to the corporate residency test established under 
Canadian common law. 

 
Permanent establishment and carrying on business 
 
Similarly, the CRA says it will not consider certain non-resident entities that carry on a 
business in Canada and reside in a jurisdiction that Canada has a tax treaty with, to have a 
permanent establishment in Canada solely because their employees perform their 
employment duties in Canada solely as a result of travel restrictions. The CRA says it will 
also not consider a non-resident entity to create an "agency" permanent establishment 
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solely because a dependent agent concludes contracts in Canada on behalf of the non-
resident entity while the travel restrictions are in force, provided that such activities are 
limited to that period, and were only performed in Canada because of the restrictions. 
However, if a non-resident entity carries on a business in Canada (even if not through a 
permanent establishment in Canada), the entity is required to file an annual return to claim 
an exemption from Canadian income tax, including for years that overlap with the period 
during which travel restrictions are in place. 

Also, the CRA states that, when determining whether an individual meets the 183-day 
presence test in a "services permanent establishment" provision of Canada's tax treaties, it 
will exclude any days of physical presence in Canada due solely to travel restrictions. A 
“services permanent establishment" provision may include, for example, Article V(9)(a) of 
the Canada-U.S. income tax treaty.  

Further, the CRA indicates it will consider administrative relief on a case-by-case basis for 
non-resident entities that reside in a country that Canada does not have an income tax 
treaty with, if they satisfy the Canadian income tax threshold of "carrying on business in 
Canada" only because of travel restrictions. 

KPMG observations 
Non-resident entities that are considered to carry on business in Canada are generally 
subject to Canadian income tax (subject to relief under an applicable tax treaty) and 
required to file a Canadian income tax return. Accordingly, non-resident entities 
considered to be carrying on business in Canada for the first time due to COVID-19 
related travel restrictions should be aware of their filing obligations, and confirm whether 
they may be eligible for relief from Canadian income tax under an applicable tax treaty 
and, as necessary, the CRA’s temporary relief measures. Where such entities are filing 
a Canadian income tax return for the first time, they will also need to obtain a Canadian 
tax account number.   

It is not yet clear how taxpayers may seek administrative relief for non-resident entities 
that reside in a country where Canada does not have an income tax treaty, so that these 
entities are not subject to Canadian income taxation where they are considered to be 
“carrying on business in Canada” only because of the travel restrictions. 

 
Cross-border employment income 

Foreign-resident employees 

The CRA advises that U.S. residents who are present in Canada for more than 183 days 
solely due to travel restrictions will not have those days counted towards the 183-day test 
to determine whether they are taxable in Canada on their employment income. As a result, 
U.S. residents who regularly exercise their employment in Canada, but are normally not 
present in Canada in excess of 183 days, but for the travel restrictions (and are therefore 
not normally taxable in Canada on their employment income), will still meet this test and 
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qualify for relief under the Canada-U.S. income tax treaty. The CRA notes that it will take 
this same approach for residents of other countries that have tax treaties with Canada. 

Canadian resident employees 

The CRA also notes that there will be no changes to the Canadian withholding obligations 
of a non-resident entity for certain eligible Canadian-resident employees that are forced to 
perform their employment duties in Canada on an exceptional and temporary basis as a 
result of travel restrictions. Where the employee has been issued a letter of authority from 
the CRA for the tax year including that period, that letter authorizing the non-resident 
employer to reduce Canadian source deductions to reflect foreign tax credits, will continue 
to apply. As a result, the withholding obligations of the non-resident entity will not change in 
Canada, as long as there are no changes to the withholding obligations of the non-resident 
entity in the other jurisdiction. 

KPMG observations 
This CRA relief for cross-border employment income only applies to the employer’s 
withholding and remittance obligations to remit taxes to Canada on the Canadian work 
days. On this basis, it appears that the income tax liability for the individual employee 
would still follow regular sourcing rules, and the days in Canada will be considered 
Canadian work days and will ultimately be Canadian source and not eligible for foreign 
tax credits. As a result of this potential mismatch, the payroll withholding taxes (still in 
the foreign jurisdiction) may not align with the potential increase in Canadian sourcing of 
days and the taxpayer may have a cash flow issue, with a refund in the foreign 
jurisdiction and an amount payable in Canada once individual tax returns are filed. 

 
Waiver requests 

The CRA says it will provide additional relief measures for non-resident persons seeking 
requests to waive certain withholding requirements under Regulation 102 and 105 of the 
Income Tax Act, as the processing of these waiver requests was disrupted and processing 
times have increased. In particular, where the CRA was unable to process a request within 
30 days due to the disruption, it will not assess a person who fails to deduct, withhold or 
remit any amount as required for an amount paid to a non-resident person covered by the 
request. This relief is available where the sole reason a non-resident person could not 
obtain a waiver was due to the disruption, and the person paying the amount took 
reasonable steps to ascertain that the non-resident person was entitled to a reduction or 
elimination of Canadian withholding tax under a tax treaty with Canada. 

The CRA also advises that it will temporarily accept urgent waiver requests electronically. 

Where a waiver request could not be submitted to the CRA due to travel restrictions or 
other consequences of COVID-19, and no amounts were withheld, the CRA states that it 
will review these situations on a case-by-case basis. Where the CRA determines that non-
compliance is directly attributable to the COVID-19 crisis, the CRA notes that it will not 
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assess a person who fails to deduct, or withhold or remit any amount as required for an 
amount paid to the non-resident person. 

KPMG observations 
Taxpayers making a waiver request should take steps to document why they were 
unable to file a waiver on time, and still late-file the waiver with a letter of explanation.  

Taxpayers that timely filed a waiver should retain proof of filing to indicate that, although 
an approved waiver was not received prior to the payment of income, it was due to the 
CRA’s processing delay, and the payor reasonably relied on the good faith submission 
to not withhold. 

 

Disposition of taxable Canadian property by non-residents  

Similarly, the CRA says it will provide relief for a non-resident vendor who disposed of 
certain taxable Canadian property but has not yet received a Section 116 Certificate 
because processing of these requests was disrupted due to COVID-19. The CRA advises 
that where it has not issued a certificate by the time a purchaser's remittance is due (i.e., 
within 30 days after the end of the month in which the property was acquired), the 
purchaser or vendor may request a comfort letter that advises the 
purchaser/vendor/representative to retain the funds they have withheld (even though 
technically, the amounts are due) until the CRA completes its review and requests the 
purchaser to remit the required tax. The CRA states that as long as the purchaser remits 
the tax when requested, it will not assess penalty and interest on the amount. 

The CRA advises that taxpayers can temporarily submit urgent requests for comfort letters 
by contacting the CRA by telephone. 

KPMG observations 
To rely on this CRA relief, taxpayers should ensure they timely file the clearance 
application and keep proof of mailing on file. The CRA’s guidance appears consistent 
with their pre-COVID-19 administrative practice enabling taxpayers to request a comfort 
letter where a certificate of compliance has not yet been issued in connection with a 
disposition of taxable Canadian property. Taxpayers should be aware that, in general, 
an application to obtain a certificate of compliance must be filed before the CRA will 
issue a comfort letter.  
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We can help 

Your KPMG adviser can help you assess the effect of the CRA’s guidance on cross-border 
tax issues caused by travel restrictions put in place because of COVID-19, and provide 
guidance on how your business might be affected in the future. We can also keep you 
abreast of any tax-related changes related to COVID-19 that you'll need to consider in the 
days and weeks ahead. For more details, contact your KPMG adviser. 

Stay connected on the latest COVID-19 developments 
We continue to watch tax and legal issues related to the evolving COVID-19 situation 
and will provide further information as it becomes available. For the latest 
developments, see our dedicated COVID-19 site, The Business Implications of 
Coronavirus. 
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