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1 Introduction
Welcome to the KPMG Intellectual Property
newsletter on developments in the world of patents,
trade marks, designs, domains and other
intellectual Property rights (“IPRs”). KPMG firms
are proud of their global network, with IP lawyers,
enabling KPMG professionals to offer an
international service to clients in this area.
Intellectual property is at the core of every successful
business. It protects inventions, ideas or software and is
therefore one of a company’s most essential immaterial
assets.
The developments in this field are manifold and
complex. Staying up to date on the latest developments,
changes in law and plans for reforms, especially on a
global scale can be difficult. This new publication of the
KPMG global network gives you the opportunity to stay
close to hot topics and recent developments in various
jurisdictions worldwide.
In our first edition we want to highlight the
consequences of Brexit on intellectual property rights.
The article is the first one of a two-part series on the

topic, concentrating on the impact on trademarks and
designs. Other articles focus on out-of-court dispute
resolution in copyright matters, the protection of minors
in a digital world and the latest patent law reform on
China, focusing on its impact on pharmaceuticals. This
topic is also intended as a two-part series. Recent court
decisions and news will complete the picture.
Dr. Anna-Kristine Wipper
Partner
KPMG Law Rechtsanwaltsgesellschaft mbH
T: +49 30 530199-731
E: awipper@kpmg-law.com

Madlen Müllensiefen
Trademark Management
KPMG Law Rechtsanwaltsgesellschaft mbH
T: +49 69 9511-95641
E: madlenmuellensiefen@kpmg-law.com
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2 Intellectual Property Rights in the UK after Brexit | Part 1
On 31 December 2020, the Intellectual Property
(Amendment etc.) (EU Exit) Regulations 2020 ("IP
Regulations")1 were brought into force (referred to as
“IP Completion Day”) to implement the provisions of the
UK-EU withdrawal agreement, as they relate to UK-EU
intellectual property (“IP”). All national UK IP rights and
the existing systems of protection and enforcement in
respect of those rights remain unchanged, but any IP
rights held by rights holders on an EU-wide basis (“EU
unitary IPRs”) will be affected. From IP Completion Day,
such EU unitary IPRs no longer cover the UK and
therefore businesses that own EU-wide rights will need
to ensure that they understand the new rules that apply
to the UK.
In Part 1 of this article we look at the areas which
constitute the most significant areas of change to the
UK IP regime since the UK’s exit from the EU. These
are the areas which businesses will need to focus most
attention in terms of their immediate IP activities. We
will be looking in this Part 1 at trade marks, registered
and unregistered designs and EU domain names.
In Part 2, we consider those other areas which require
further attention but which may not have as much of an
immediate impact for UK businesses right now, such as
the changes to the regimes which govern patents,
copyrights and database rights, trade secrets and the
law of confidentiality. We will also consider the broader
impact that the new UK regime has on businesses’
contractual IP agreements and transactions.
It should be noted that where changes to the IP regime
are perhaps not immediately urgent to businesses, it is
still important to be aware of any future changes, even if
no immediate action may be required as yet, the UK’s
IP regime outside of the EU will continue to develop and
diverge away from the EU’s, requiring further
consideration over time.
Separation of UK IP Rights away from EU IP Rights
As of IP Completion Day, in respect of each EU-wide IP
right, a UK IP right of the same scope has effectively
been “extracted”2 and these extracted rights are now
enforceable in UK courts as UK national rights. This is
__________
1 The Intellectual Property (Amendment etc.) (EU Exit) Regulations
2020 can be found at:
https://www.legislation.gov.uk/uksi/2020/1050/made
2 The UK IPO’s guidance on “Intellectual property after 1 January
2021 – Key information for customers and users of IP about how the
IP system and the Intellectual Property Office will operate after the
end of the transition period” can be found here:
https://www.gov.uk/government/news/intellectual-property-after-1january-2021?utm_source=29506d11-8288-4673-981b2bc999985d54&utm_medium=email&utm_campaign=govuknotifications&utm_content=immediate
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2 Intellectual Property Rights in the UK after Brexit | Part 1
the case in respect of: EU trade marks (“EUTMs”);
registered Community design rights (“RCDs”),
Community design rights in respect of unregistered
designs (“CDRs”); EU database rights; Community plant
variety rights and geographical indications. The process
of extraction occurred automatically on IP Completion
Day, so that all IP rights are preserved in the UK under
the new domestic provisions.
Trade Marks
EUTMs from IP Completion Day
EUTMS provide the rights holder with a pan-European
right to protect a brand/logo in every EU Member State.
Rights holders may also choose to obtain an
International Trade Mark registration, which provides
the rights holder with trade mark protection across
multiple jurisdictions (including individual EU member
states) and an International Trade Mark may include a
single designation in respect of the whole of the EU.3
EUTMs are no longer valid in the UK. Since IP
Completion Day, an equivalent UK right has been
created in respect of all registered EUTMs (including
where businesses own international trade marks which
designate the EU as a whole). This process required no
further administration on the part of rights holders, and
occurred automatically, at no cost to the trade mark
owner, as of IP Completion Day.
UK trade mark owners will continue to have protection
in the UK under a newly formed UK IP right of
comparable protection which effectively mirrors the
previous EU IP right (“comparable rights”)4. Comparable
rights will have the same renewal dates and take the
same filing, priority and UK seniority dates as the
original corresponding EU rights and the first renewal
dates will be the same as the original EU registration.
In terms of applications for comparable UK trade marks
that were previously EUTMs, these will not be
vulnerable to revocation for non-use just because the
EUTM had not been put to genuine use in the UK before
IP Completion Day. Comparable UK marks will also
__________
3 The UK IPO’s guidance and relevant forms relating to “Information
on retaining protection in the UK for EU Intellectual Property rights”
summarises how comparable trade marks and re-registered designs
will appear on the registers and can be found here:
https://www.gov.uk/government/publications/retaining-protection-inthe-uk-for-eu-intellectual-property-rights
4 The UK IPO’s guidance on “EU trade mark protection and
comparable UK trade marks from 1 January 2021 – Guidance for
businesses and organisations holding EU trade marks at the end of
the transition period” can be found here:
https://www.gov.uk/government/news/intellectual-property-after-1january-2021?utm_source=29506d11-8288-4673-981b2bc999985d54&utm_medium=email&utm_campaign=govuknotifications&utm_content=immediate
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2 Intellectual Property Rights in the UK after Brexit | Part 1
benefit from reputation acquired in the EU before the
end of the transition period, although necessarily this
will diminish over time.
As an EUTM holder, the owner will continue to have
protection across the rest of the EU, exclusive of the UK
designation i.e. EUTMs from IP Completion Day will
only cover the EU-27.
Any business that has made an application for an EUTM
which is pending approval must actively apply (within 9
months of IP Completion Day) to have that application
apply to an equivalent comparable UK mark and the
usual UK fees will be required. The same will apply for
International Registrations that are not yet protected.
Brand owners that wish to apply to obtain protection in
both the UK and the EU must apply for a UK trade mark
under a separate UK application and new EUTM filings
will no longer extend to the UK. International
applications will still be available for International
Registrations that designate the UK or an EUTM (for the
EU-27).
Finally, it should be mentioned that Brexit has no impact
on the tort of passing off which applies to unregistered
trade marks. Passing off protects the goodwill which
attaches to goods or services in the UK, where any
misrepresentation leading/likely to lead the public to
believe that goods/services offered are those of another
person and where some damage is suffered by the true
owner of the unregistered mark as a result. As the law
of passing off is outside the remit of EU law and is
confined to UK activity, it is not impacted by the new
Brexit regime.
Geographical indications
The existing regime in respect of schemes that protect
food and beverages and other items which have
particular regional speciality will remain in place for both
EU and UK rights holders.
Rights owners who hold a geographical indication
including in respect of designations of origin, traditional
food and beverage specialities and traditional terms for
wine (“GIs”) may continue to use that GI in the UK, save
where the protection derives from an international
agreement, in which case if GI loses its protection in the
EU, it will also lose the GI in the UK.
Next steps
Trade mark owners should check any EUTMs they hold
as well as any ongoing applications. Note that any
payment of a renewal fee for an existing EUTM prior to
IP Completion Day will not count as payable in respect
of a newly created UK trade mark under the new regime
for example.

Businesses should consider any new applications they
wish to make and consider whether they now need to
make a separate UK trade mark application. Applicants
should consider for example whether they require the
same goods and services to be applied for in the EU as
well as the UK or whether these should be different
depending on the territory in question. In respect of any
renewals, both the EUTM and the UK trade will need to
be renewed in each instance.
Businesses should also check any existing/pending
trade mark actions/claims ongoing with any third parties.
UK trade mark laws may develop independently over
time and diverge from EU trade mark laws and CJEU
decisions will not be binding but are likely to be
persuasive (we will consider these in detail in Part 2).
Businesses should consider their trade mark licensing
arrangements and check any commercial agreements
which may need re-negotiation or amendment/variation.
Trade mark owners should also consider any security
the business may have over its trade mark estate.
Licences and security interest will generally need be
deemed to apply to the comparable UK mark as well as
the EUTM, but will not appear on the register
automatically so will need further action by the rights
holder (we will consider these aspect in detail in Part 2).
Registered designs and unregistered Designs
Registered design and unregistered designs from IP
Completion Day
From IP Completion Day, the UK will no longer fall
under either of the regimes for RCDs or CDRs5. RCD
applicants should apply for registered protection in
respect of both UK registered design protection as well
as RCDs in the EU.
The new rules regarding the extracted UK design rights
are very similar to those in respect of the EU registered
trade mark regime. The EU will no longer consider
RCDs or CDRs to cover the UK and therefore the UK
has created comparable rights for the UK in the same
way as for registered trade marks. The EU regime from
IP Completion Day only applies to the EU-27 (as
explained above for EUTMs). Again, this extraction of
UK IPRs from EU IPRs has occurred with minimal
disruption or administration on the part of rights owners
and at no cost to businesses. Comparable UK
registered design rights have the same renewal, filing
and priority dates as their corresponding EU rights. As
__________
5 The UK IPO’s guidance on “Changes to EU and international
designs and trade mark protection from 1 January 2021” can be
found here: https://www.gov.uk/guidance/changes-to-eu-andinternational-designs-and-trade-mark-protection-after-the-transitionperiod.
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2 Intellectual Property Rights in the UK after Brexit | Part 1
with the EUTM regime, rights holders of pending
applications for RCDs will have 9 months to apply to
register a UK design and any existing RCDs, UCDs and
International (EU) designs will continue to cover the
remaining EU-27.
There are differences between the EU and UK regimes
for designs, for example the duration of the rights, and
UK unregistered design rights do not provide the same
protection as CDRs e.g. in respect of surface decoration
which is not covered under UK law.
A UK registered design has a term of 25 years from
filing, provided renewal fees are paid. An unregistered
design right covering the UK arises automatically in
qualifying circumstances and lasts for ten years from
first sale or 15 years from first creation (whichever is the
shorter). In either case, the final five years of protection
in the UK are subject to licence of right requirements.
Under the EU regime, an RCD has a term of 25 years,
provided renewal fees are paid, whereas a CDR lasts
for three years from the point the design is first
disclosed or made available to the public within the
Community in some manner (provided it has not already
been disclosed outside the Community).
In light of the above, differences to the duration of the
EU rights compared to the UK rights, and as they cover
slightly different rights, a “supplementary unregistered

design right” will apply to any unregistered design that
was formerly the UK part of a CDR and this will last for
the remainder of what would have been the CDR’s
duration. This supplementary right will exist alongside
and in addition to any UK unregistered design protection
that may be available to the rights holder. The
supplementary right will apply to any design that would
have attracted CDR protection prior to IP Completion
Day and will have the same scope and duration as the
EU right would have had (i.e. had Brexit not occurred).
International applications will still be available for
International Registrations that designate the UK or an
EUTM (for the EU-27).
Next steps
RCD and CDR owners should check any RCDs they
hold and any rights in CDRs they hold as well as any
ongoing applications. How, when and where designs
are first disclosed should be considered carefully and it
should be noted the rules on disclosure and novelty are
complicated and we would advise that professional
advice is sought. For example, in respect of any
unregistered design protection, this may only be
available in either the UK or the EU-27 in some
circumstances. First disclosure will need to take place in
the UK and not the EU for UK protection to arise and
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2 Intellectual Property Rights in the UK after Brexit | Part 1
any disclosure in the UK will not lead to protection as a
CDR.
Renewals for designs will be due in both jurisdictions,
and businesses should take care to document relevant
dates so as not to miss these.
Businesses should check any existing/pending
actions/claims in respect of RCDs and CDRs ongoing
with any third parties (we will consider these in detail in
Part 2).
Businesses should consider their design licensing
arrangements and check any commercial agreements
which may need re-negotiation or amendment/variation.
Design owners should also consider any security the
business may have over its designs. Licences in respect
of designs which authorise acts in the UK that would
otherwise infringe existing rights under the EU regime
will continue after IP Completion Day (we will consider
these aspects in detail in Part 2).
EU Domain Name Registrations
EU Domain Name Registrations from IP Completion
Day
EU domain names are managed by EURid , the EU
domain name registration. Such ”.eu” domains may only
be registered by:
— an individual who is a citizen of an EU Member
State;
— an individual who is resident in an EU Member
State;
— a business, undertaking or organisation established
in the EU;
EU citizens who reside in the UK are still eligible to hold
a .eu domain name, provided that they have updated
their registration data and proven their EU citizenship.
EURid issued notifications to all UK registrants last year
to inform them that if they did not meet the above
criteria, they would no longer able to register any new
“.eu” domains, nor retain their existing EU domain
names after IP Completion Day and the window for
transferring them has now ended.
It will be possible for pan UK/EU businesses to register
an .eu domain, provided any UK registrant that wishes
to register an EU domain name places them into the
ownership of an EEA-based entity. In respect of any
existing registrations held by pan UK/EU registrants, all
address details in respect of either EU citizenship, place
of EU residence, EU business location, should have
been updated to an EEA or EU Member State address
by no later than IP Completion Day .
Any EU domain name registration in the name of a non
EEA/EU registrant will be considered to no longer
satisfy the eligibility criteria as of IP Completion Day and

has now been suspended, meaning the EU domain
name can no longer function or support any service. As
of April 2021 the EU domain name will be withdrawn by
EURid and after 12 months all domain names formerly
allocated to any UK registrant will be revoked and made
available for registration for third party registration i.e.
as of 1 January 2022. Further to the above, it is no
longer possible to challenge the registration of a .eu
domain name on the basis of UK trade mark rights or to
litigate on a .eu domain in the UK.
All UK domain names such as those ending ”.co.uk” and
“.org.uk”, remain unchanged. Being UK national rights,
they will remain intact post IP Completion Day. UK
domain names are managed by Nominet and
registrations may be made by any applicant anywhere
in the world, without territorial restriction.
Next steps
If you are a UK incorporated company wishing to
register a .eu domain name, you will need to consider
how you will meet the eligibility requirements. You must
now either:
— register the .eu domain in the name of an EU
subsidiary (if you have one);
— appoint a European agent to be your administrative
contact; or
— redirect web traffic to an alternative top level domain
(e.g. “.com” or “.co.uk” etc.).
The above will also apply to any other derivations, e.g. if
you wish to use any “.eu” email addresses.
In Part 2, we will be considering the broader impact that
the new UK regime has on businesses’ contractual IP
agreements and transactions, in respect of their IP
portfolio management and licensing arrangements, as
well as the rules on exhaustion of IP rights and the
various changes to IP formalities, registrations and
enforcement procedures that are now in place.

Lara Quelch
Senior Manager
KPMG LLP (UK)
T: +44 207 6943955
E: Lara.Quelch@KPMG.co.uk

Emma Cartwright
Manager
KPMG LLP (UK)
T: +44 207 6941569
E: Emma.Cartwright@kpmg.co.uk
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3 Out-of-court dispute resolution in copyright matters
Upcoming reforms in EU member states
One of the lesser known impacts of the EU DSM
Copyright Directive, due to be transposed into local
laws this summer, are the possible changes to how
disputes can be solved in copyright related matters.
We surveyed 14 member states and found that,
mostly, member states lack purposeful alternative
dispute resolution mechanisms in copyright related
issues and are thus not prepared to meet the new
requirements of the EU DSM Copyright Directive.
Changes could be anticipated at least in how
disputes are resolved between online content
providers and content sharing platforms across
Europe.
Directive 2019/790/EU (the "DSM Copyright Directive")
brings about many changes in the EU copyright market.
As one of the steps in the EU Digital Single Market
policy, this directive mainly aims to level the playing field
between content creators and larger online platforms
publishing user created content. It is also known for
aiming to establish legal protection for press
publications. However, less is known about the
additional aim of providing alternative, easier ways for
authors and performers to protect and enforce their
rights than before a court or tribunal. As stated in Recital

79 of the Directive, authors and performers are often
reluctant to turn to a court. This may be due to
significant litigation costs and lengthy procedures
associated with court disputes. The economical
imbalance between (most) online content creators and
service providing platforms makes this issue largely
one-sided. Thus the DSM Copyright Directive
establishes requirements for member states to provide
alternative dispute resolution ("ADR") mechanisms in
these matters. With the impending transposition
deadline of 7th of June 2021, we'll take a closer look on
which changes to expect and the state-of-the-art of outof-court dispute resolution mechanisms for EU member
states.
There are four copyright related issues regarding which
member states are required to provide ADR
mechanisms. The first issue concerns negotiations
related to licensing of rights in audiovisual works to
video-on-demand services. Member states are required
by Article 13 to provide impartial bodies to assist the
parties facing difficulties in concluding such
agreements. The second one concerns disputes related
to the new transparency obligation (Article 19) under
which authors and performers have the right to receive
regular information regarding the exploitation of their
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work. A third point are disputes related to the new
contract adjustment mechanism (Article 20) under which
authors are entitled to claim additional remuneration for
the exploitation of their work if the original remuneration
turns out to be disproportionately low against
subsequent revenue gained. Finally, the fourth issue
concerns disputes regarding the removal of works from
online content sharing platforms. Member states are
required by Article 17 (9) to provide out-of-court redress
mechanisms for the settlement of such disputes
between authors and service providers. However, there
have also been earlier EU regulations that require
member states to provide ADR mechanisms in
copyright related matters. Also, the reluctance to use
traditional court systems in these matters is not new.
So, to understand whether or not these requirements
would bring actual changes in the EU, we would have to
analyze the currently existing ADR mechanisms and if
they are already sufficient to meet the DSM Copyright
Directive requirements.
We've gathered data from 14 EU member states
(Austria, Belgium, Bulgaria, Czechia, Estonia, Finland,
Germany, Hungary, Italy, Lithuania, Netherlands,
Poland, Romania and Spain) for this purpose. Every
member state allows parties to agree on ADR
mechanisms in most disputes, usually by way of
conciliation (parties can also agree on binding
arbitration). Since the DSM Copyright Directive mostly
accepts (and previous copyright related ADR
mechanism requirements have generally accepted)
non-binding ADR solutions (like conciliation), then it
could be interpreted that no further changes are
necessary to meet the ADR requirements. This is why
out of 14 member states surveyed, 8 (Austria, Belgium,
Bulgaria, Czechia, Finland, Germany, Italy and
Romania) did not have public institutions that would
provide alternative dispute resolution mechanisms in
copyright related matters and, of the 6 that do provide
such mechanisms, 3 (Estonia, Hungary and Poland)
ADR mechanisms largely follow non-binding procedures
in dispute resolution. This illustrates that the issue of
authors and performers being reluctant to enforce their
rights before a court is generally handled only on paper.
Although traditional ADR mechanisms are generally
cheaper and quicker than court procedures, the nonbinding nature of the procedure defeats the entire
purpose. If the underlying causes for the problem are
economical imbalances, then the advantaged party can
simply refuse any ADR mechanism proposed. This is
also why even copyright dispute specific ADR
mechanisms are rarely used. The standouts in this field,
based on gathered data, are the Netherlands, Spain and
Lithuania. The Lithuanian ADR mechanism mostly
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focuses on disputes related to authors' collective
representation organizations. Then the disputes are
further categorized by the matter in dispute – some are
resolved under binding procedural mechanisms and
some by ways similar to conciliation. The Netherlands
provides an extensive network of ADR committees, two
of which handle copyright related disputes. The
procedural rules are binding but the material scope of
disputes that can be submitted is quite limited – they
mostly concern disputes regarding remuneration of
licensing agreements. Spain provides a binding ADR
mechanism for authors to enforce their rights against
information society service providers (like online
platforms) which publish copyrighted content of the
author. The Copyright Committee can sanction the
removal of the copyrighted content or interruption of the
service. That mechanism has solved over 654 claims
since its creation in 2011.
Significant changes in current member state ADR
mechanisms could take place with the transposition of
the DSM Copyright Directive. This is because of the
notable exception of Article 17 (9) which, unlike others,
requires a binding ADR mechanism to be implemented
for disputes related to this copyright issue. Current
solutions of member states do not seem to be sufficient
for this requirement. From the data gathered, only Spain
seems to be well positioned for this change as it already
has implemented a mechanism that provides binding
ADR mechanisms in similar matters. Most other
member states have to either greatly expand the powers
of current copyright ADR institutions or to create such
institutions. Since most member states are in the
process of drafting legislation to adopt the DSM
Copyright Directive, it remains yet to be seen which
ADR mechanisms member states plan to adopt in
response and whether they would be strictly limited to
the scope of Article 17 (9) or would provide a more
universal solution for copyright related disputes. At least
it should be anticipated that the way disputes can be
resolved between authors and internet platforms is
going to change across Europe in the near future.

Oliver Grauberg
DP/IP/IT Attorney
KPMG Law Estonia
T: +372 56917121
E: oliver.grauberg@kpmglaw.ee
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4 Protection of minors in a digital world
The federal government plans to tighten the
protection of children and adolescents from harmful
media in 2021.
Whether online games or social networks – children and
adolescents take their everyday use of media as a
matter of course. At the same time, however, minors
encounter harmful effects such as bullying, sexualized
violence, hate speech, simulated gambling and financial
rip-offs in the digital world.
How shall the protection of children and
adolescents be improved?
A planned revision of the Protection of Young Persons
Act (Jugendmedienschutzgesetz) is intended to
minimize these so-called interaction risks. Accordingly,
certain digital providers shall be obliged to take
structural precautionary measures. To this end, the new
version of the Protection of Young Persons Act contains
a catalogue of potentially suitable measures: For
example, providers could choose their default settings in
such a way that communication is restricted to a circle
selected in advance by children and parents
themselves, in order to prevent strangers from
addressing them in an unmonitored manner. Another
possible measure foresees simple, understandable and
easily accessible help and complaint systems, such as
complaint buttons.
In addition, orientation regarding media use and
education for children, adolescents and guardians as
well as educational professionals shall also be improved
through uniform and reliable age labelling. Until now, the
age limits were only prescribed by the Federal Youth
Protection Act for so-called data media such as print
media, audio media, image media (e.g. films, video
games). This led to inconsistent or even divergent age
ratings for the same content depending on the medium
of distribution. The reform aims to standardize the age
rating for online and offline media. Another new

provision is that the age rating should no longer be
based solely on the content, but also on the abovementioned interaction risks. For example, the age limit
for a harmless online game could be raised if it offers
children and adolescents incentives to buy add-ons.
Who will be affected by the new regulations?
The revised Protection of Young Persons Act obliges
domestic and foreign service providers who store or
make available third-party information for users with the
intention of making a profit to introduce appropriate and
effective structural precautionary measures. The
sanctions for violations of the protection of minors will
be significantly increased with fines of up to 50 million
Euro. However, this obligation does not apply to service
providers whose offers are not directed at children and
adolescents and are not usually used by them. It also
does not apply to journalistic and editorial content for
which the service provider is responsible. Furthermore,
service providers are exempt from this obligation if it
can be proven that the service has less than one million
users in Germany.
What can be done?
The revision is expected to come into force in spring
2021. In preparation for new age labels and
precautionary obligations, it is already advisable to
analyze existing interaction risks and consider suitable
measures.

Dr. Anna-Kristine Wipper
Partner
KPMG Law Rechtsanwaltsgesellschaft mbH
T: +49 30 530199-731
E: awipper@kpmg-law.com

Giorgina Cavallo
Senior Associate
KPMG Law Rechtsanwaltsgesellschaft mbH
T: +49 30 530199-850
E: giorginacavallo@kpmg-law.com
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5 China’s Accelerating Patent Law Reform | Part I
In 2020, just like the prior wave of similar reforms in IP
regime made when China joined the WTO, there was a
huge number of legislative changes in particular in the
patent area. Following up the fourth amendment to
China Patent Law, the accelerating patent law reforms
may fundamentally affect the future of innovative and
generic pharma.
Significant impact on both innovative and generic
pharmaceuticals’ future
On December 14, 2020, the China National Intellectual
Property Administration (CNIPA) released the
Announcement of the CNIPA on Amending the Patent
Examination Guidelines (No. 391) (国家知识产权局关于
修改《专利审查指南》的公告（第391号)) (Patent
Guidelines). This set of amendments focuses on
pharmaceutical and biotech patent applications. The
amended Guidelines went into effect on January 15,
2021. The most important amendment to the guidelines
is allowing for the examination of supplementary test
data after the filing date, which is obviously beneficial for
patent prosecution of innovative drugs.
On November 27, 2020, the CNPA released
“Suggestions for Amending Implementation Rules of
patent Law (Draft for Solicitation of Comments)《专利法
实施细则修改建议（征求意见稿）》(Draft Rules)”. It’s
corresponding to the recently fourth amended China
Patent Law which will take effective as of June 1, 2021.
The deadline for submitting comments was January 11,
2021. One of the highlights of the draft regulations is its
clarification of applied conditions, applied scope of
pharmaceuticals, and protection scope for
pharmaceutical patent term compensation scheme,
which is generally provided by the fourth amended
China Patent Law. It is obvious that the patent term
compensation scheme will have very positive impacts
for innovative drug’s launch into Chinese markets.
Actually, China’s patent law reform have been
developing very quickly since early 2020, particularly for
pharmaceutical patents. On October 29, 2020, the
Supreme People’s Court issued its draft judicial
interpretation “Provisions on Several Issues Concerning
the Application of Law in the Trial of Civil Cases
Involving Drug Marketing Review and Approval of
Patent (Draft for Solicitation of Comments)《关于审理涉
药品上市审评审批专利民事案件适用法律若干问题的规
定（征求意见稿）》(Draft Interpretation)”. Even before
the date October 17, 2020 publishing the fourth
amended China Patent Law, on September 11, 2020,
the CNIPA in conjunction with the National Medical
Products Administration (NMPA) issued “Measures for
the Implementation of Early Resolution Mechanisms for
Drug Patent Disputes (Trial) (Draft for Solicitation of

Comments)《药品专利纠纷早期解决机制实施办法（试
行）（征求意见稿）》 (Draft Measurers)”.
Both the above Draft Interpretation and Draft Measures
are equivalent Chinese versions of patent linkage which
aims to establish an early resolution mechanism for
drug patent disputes. The early resolution mechanism
for drug patent disputes is both provided in recently
fourth amended China Patent Law and the China and
US Phase-one Economic and Trade Agreement of
January 15, 2020. The Draft Measurers is actually a
“cart before the horse” scenario confusing the
community about the sequence of the Draft Measurers
being proposed on patent linkage before patent linkage
regime is enacted into law.
Nevertheless, it appears that there may be some
significant differences between the quickly developing
Chinese version of patent linkage regime and the US
patent linkage regime, which may have significant
implications for the future of both innovative and generic
pharmaceuticals. The patent linkage mechanism may
provide a meaningful stay of the marketing approval of
generic drugs pending so-called artificial patent
infringement litigation in China. For innovative drug
companies, this mechanism may actually reduce the
risk of introducing new drugs into China markets. It
would also minimize the risk of business and R&D for
generics.

Key Takeaways
— Innovative drugs can be compensated for addup five years to the patent term to make up for
time spent in the process of marketing approval,
with the extended 14-year capped patent term
after the drug’s marketing approval;
— Innovative chemical drugs will have the chance
to assert their patents during the process of
generic drug’s marketing approval and may at
least temporarily block generic drug’s marketing
approval;
— The first successful patent-challenging generic
chemical drug will be eligible for 12-month
exclusivity against other follow-on generic
chemical drugs; and
— Patent applications for innovative drugs may
have better chances to survive against
examiners’ possible challenges of sufficient
disclosure (enablement) and creativeness (nonobviousness).
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Impacts on chemical drugs are stronger than
biologics
There are much fewer patent linkage provisions
concerning biologics as compared to chemical drugs.
The chemical drugs can register patents, which relate to
API, composition including API, and medical use, on
Patent Information Registration Platform for Listed
Drugs (PIRPLD). But biologics can only register patents
claimed for sequence structure. There is no registration
of patents for composition or medical use of the
biologics.
Unlike chemical drugs, there is no nine-month waiting
period for the NMPA to conduct a technical review after
receiving the biosimilar application for the registration of
biosimilar drugs. For biologics, NMPA can approve the
biosimilars even if there is a patent dispute. If innovative
biologics want to delay the approval of biosimilars, they
must file a patent infringement lawsuit with Beijing IP
Court under the Draft Interpretation or file a request for
administrative ruling with CNIPA within 45 days after the
publication of the biosimilar application. If a favorable
decision is obtained from Beijing IP Court or CNIPA
before NMPA’s approval for the biosimilars, the
biosimilar can only be marketed after the expiration of
the registered patent claimed for sequence structure. In
contrast, where the biosimilar application is approved by
the NMPA prior to a decision from Beijing IP Court or
CNIPA, the biosimilar products can immediately go to
market.
The first successful patent-challenging generic chemical
drug will be eligible for 12-month exclusivity against
other follow-on generic chemical drugs. There is no
such exclusivity for the first biosimilar applicant
successfully challenging an innovative biologic patent.
Quick introduction of innovative drugs
recommended
Sponsors of new drugs will be able to add up to five
years to the patent term to make up for time spent in the
marketing approval process, with the extended patent
term capped at 14 years after the drug’s marketing
approval. The patent term compensation scheme can
provide incentives to invest in innovative drug launches
in China.
However, under the Draft Rules, the patent
compensation scheme only applies to new drug-related
patents. The new drug-related patents are defined as
“patents related to the active ingredients of new drugs
approved for the first time by the drug regulatory
authority of the State Council”. Therefore, for innovative
drugs being entitled to patent term compensation, it’s
essential to be the first applicant for a drug registration
with new active ingredient in China.
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5 China’s Accelerating Patent Law Reform | Part I
In addition, according to the calculation formula of
patent term compensation date of approving for
marketing in China minus date of patent application
minus 5 years. Only the innovative drugs are approved
for marketing in China earlier, it’s possible for them to
enjoy the maximum 14-year patent protection term after
their approval for marketing.
Innovative drugs should proactively and
strategically plan for faster patent cliff
The introduction of a patent linkage regime may
fundamentally affect the strategic decision of innovative
drug companies on how to litigate patent disputes, plan
product launches, and manage product lifecycles in
China, in particular for possible upcoming accelerated
patent cliff.
Under the Draft Measures, if the generics fall within the
protection scope of the innovative drug patents decided
by Beijing IP Court or the CNIPA before NMPA
approves the marketing approval of a generic drug, the
application for a generic drug registration will be
transferred for final approval 20 working days before the
expiration of the patent. This means that even under the
best-case scenario for the innovator, its patent right
could be usurped prior to the expiration of the patent. It
is obvious that the patent cliff will certainly come when
the innovative drug patent expires.
Innovative chemical drugs may face more and more
patent challenges due to the incentive 12-month
exclusivity against other follow-on generic chemical
drugs. For innovators, the patent linkage regime offers
them chances to know the generics before their
marketing approval. Especially where a generic intends
to challenge the innovative patent, the innovators should
proactively and strategically think about the overall
situation of the possible patent cliff. It’s essential for
innovators of chemical drugs to well manage the
lifecycle of the innovative patents and try to delay the
generic drug’s marketing by litigation or settlement.
Positive impacts on the development of chemical
generics
The first successful patent-challenging generic chemical
drug will be eligible for 12-month exclusivity against
other follow-on generic chemical drugs. This benefit is
very attractive for the first successful patent-challenging
generic chemical drug. It would much stimulate patent challenging activities of generics. In combination with
the ongoing regulatory reform on requirement of quality
and efficacy consistency evaluation of generic drugs,
the development of chemical generics with same quality
would be encouraged and stimulated.
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5 China’s Accelerating Patent Law Reform | Part I
In addition, the patent link regime would be helpful for
avoiding generic’s business risk as the possible patent
infringement disputes can be settled before its
marketing. Thereby it can be more predictable to guide
the generics investment.
Improved chances when facing examiners’
challenges of enablement and creativeness
Based on the patent prosecution regime of countries
with effective patent systems, patent applicants are
allowed post-filing supplementary test data. But this is
not the case in China. CNIPA has been imposing
stringent requirements for sufficiency of disclosure for
enablement and creativeness for pharmaceutical
patents, in particular in the test data area. It also makes
it more difficult than other jurisdictions for applicants to
file supplementary test data after the initial application is
filed. Thus, it’s much more difficult for patent applicants
in China to overcome the examiners’ rejection of
enablement and inventiveness. Although China has
taken some steps in this direction, it appears that it has
not gone far enough in allowing post-filing data to be
filed to overcome the examiner’s rejection of failure to
meet the requirements of sufficient disclosure and
inventiveness.
The amended Patent Guidelines allow for acceptance
and examination of supplementary test data after the
filing date. But it requires that the technical effects

proved by the supplementary test data have to be
achieved by those skilled in the art from the disclosure
of the original patent application. This amendment may
make patent applications for innovative drugs have
better chances to survive against examiners’ possible
rejection of failure to meet the requirements of sufficient
disclosure and inventiveness.
This article is to be continued with an analysis of the
uncertainties, further questions and even more patent
disputes with the proposed patent reforms and
recommend next actions for both innovators and
generics to embrace the patent law reform.
Li Fern Woo
Partner, Head of Life Sciences
Head of Internal Audit, Risk and Compliance
KPMG China
T: +86 (21) 2212 2603
E: lifern.woo@kpmg.com

Rocky Wu
Partner
Technology, Data and IP
Shanghai SF Lawyers
T: +86 (21) 5203 1587
E: rocky.wu@kpmglegal.com.cn

© 2021 Copyright owned by one or more of the KPMG International entities. KPMG International entities provide no services to clients. All rights reserved.
The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.

15

Intellectual Property newsletter I Edition 1/2021

6 Imitation of a domain/website
Analyses on the recent Bulgarian court
practice
The Internet space is a dynamic and successful
environment for trade and communication. As its
essential role for commerce is growing, the copyright
violation in terms of imitation of a domain/website is
becoming a more common infringement of rights among
competitors.
Imitation of a domain/website as an act of unfair
competition
The Bulgarian law prohibits the use of a domain or the
appearance of a website, identical or close to those of
other persons, in a way that may mislead or harm the
interests of commercial competitors. This infringement
could take place mainly through imitation of a domain,
or through imitation of a website. Both a website and a
domain are considered as business identifiers of a
company and places where users are accustomed to
receiving services and goods that are provided by said
company.
By copying a domain or website, a competitor could
create delusion among users and mislead them to
associate some services and goods with other familiar
ones. This association could lead to redirecting the
consumers of the products of the competing company,
whose been imitated, to the products of the other
competitor where the imitation is alleged. Such potential
change in the consumers behavior may harm the
interests of the imitated company. The allegations for
imitation are assessed from the perspective of a
customer, as identity or similarity among objects of
imitation is perceived without specialized knowledge or
skills.
However, it is not required for the competing company
to be harmed by the imitation for it to be considered an
act of unfair competition. It is sufficient that
unscrupulous actions take place which lead to an
objective probability for a delusion and a potential risk of
harm to the interests of competitors and consumers.
Imitation of a domain
The domain name serves to meet the commercial need
for identifying participants in the Internet space. Thus,
the domain is a key business identifier and means of
individualization, along with company names and
symbols. It is often a subject of violation as it is an
important condition for a successful and profitable
business in the field of e-commerce.
The registration of a domain, similar or close to an
already registered one, is contrary to the good
commercial practice and constitutes an act of unfair
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6 Imitation of a domain/website
competition. In this sense, a person who has registered
a domain name may be affected by a following domain
registration containing the said name for the purpose of
obtaining business benefits, which is misleading and
considered unfair competition.
Three typical cases of imitation of a domain are
summarized within the court doctrine and practice:
— By writing the domain in a similar phonetic way;
— By making a deliberate mistake (omitting or adding
a letter) that makes the spelling similar;

a comparison focusing on the overall impression
created by the relevant signs, images, or shapes and
not the existing differences.
In the case of a fraudulent use of the appearance of a
website identical or close to that of another company, an
examination of the sites shall be conducted by checking
the main elements of these sites, such as the main
building blocks, the color scheme, the categories and
layout in the title page, the font and size of the texts, the
photo materials, and the terms of texts and wording
used.

— By creating a domain, which includes the previously
registered one.
Acting on any of the mentioned three ways above
constitutes a violation of rights and an imitation of a
competitor's domain. A comparison between the
domains of competitors is to be made to identify such
violation.

Juliana Mateeva
Partner, Legal
KPMG in Bulgaria
T: +35929697600
E: jmateeva@kpmg.com

Imitation of website
The website is an essential part in business operations.
Thus, an act of unfair competition such as an imitation
may cause significant harm for the competitors.
Constant court practice states that the possibility of
misleading the consumers should be sought primarily in
view of the similarities between websites. This includes
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7 Revocation for lack of use and infringement action
Does the owner of a trade mark which has been
revoked due to lack of genuine use retain the right
to claim compensation for the potential damage
caused by the use by a third party of a similar sign,
prior to the effective date of the revocation of the
trade mark?
The owner of an earlier French trade mark “Saint
Germain”, registered for alcoholic beverages, ciders,
digestives, wines and spirits, had sued three companies
which manufactured and distributed a liqueur under the
name “St-Germain”.
However, in a parallel proceedings, the earlier French
trade mark “Saint Germain” was revoked due to lack of
genuine use, as of May 13th, 2011 (i.e. the first day
after the end of the grace period)1. Despite this
revocation, the owner maintained its infringement action
for acts committed during the period prior to the
revocation, during which the trade mark was not subject
to an obligation to use.
His claims were rejected by the Paris Court of First
Instance and the judgment was confirmed by the Paris
Court of Appeal.
The case was brought before the French Supreme
Court, which referred a preliminary question to the
European Court of Justice (ECJ), in order to determine
if the owner of a trade mark, which has been revoked
due to lack of genuine use, still retains the right to claim
compensation for the damage suffered as a result of the
use by a third party of a similar sign, prior to the
effective date of the revocation of the trade mark, which
creates a likelihood of confusion with the earlier trade
mark2.

legislator intends for the effects of the revocation of a
trade mark for lack of genuine use to be produced from
the expiration of a period of five years following its
registration. Therefore, after the expiration of the grace
period, the owner is entitled to rely on any infringements
committed during this period against the exclusive right
conferred by the revoked trade mark3.
The Court specified that the fact that a trade mark has
not been used “remains an important factor to be taken
into account in determining the existence and, as the
case may be, the extent of the injury sustained by the
proprietor and, accordingly, the amount of damages that
he or she might claim”.
Following the ECJ’s decision, the French Supreme
Court confirmed that the revocation of a trade mark
does not take effect until the expiration of an
uninterrupted period of five years without genuine use.
As a consequence, its owner is entitled to seek
compensation for infringements of his trade mark rights
that may have been caused by acts occurring before its
revocation, without having to demonstrate genuine use
of the said mark4.
However, we can presume from the terms of the ECJ’s
decision that the amount of the damages allocated to
the owner of a trade mark that has not been in use will
be limited.
__________
CA Versailles, Feb. 11, 2014, No.13/03973
Cass. Com., Sept. 26, 2018, No.16-28.281
3 ECJ, March 26, 2020, Case C-622/18, AR vs. Cooper International
Spirits LLC, St Dalfour SAS, Etablissements Gabriel Boudier SA
4 Cass. Com., Nov. 4, 2020, No. 16-26.281
1
2

The ECJ answered positively, ruling that the European
legislator left full latitude to the national legislator to
determine the date on which the revocation of a trade
mark could produce its effects. It noted that the French
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8 News from Europe
EU funds new IP program for SMEs
As part of the Ideas Powered for Business program the
European Commission and the EUIPO installed a 20
million Euro grant scheme to help small and medium
sized businesses in the EU. The funding program
provides IP vouchers for identifying and registering
intellectual property rights. Companies shall be enabled
to develop their IP strategies and protect their IP rights
by getting a reimbursement of 50% off trademark and
design application fees and 75% off IP pre-diagnostic
services. A refund of up to EUR 1,500 per applicant is
possible.
While trademark and designs can be filed either at the
national level with one of the national intellectual
property offices of the EU member states, the regional

level (Benelux Office of Intellectual Property) or with the
EUIPO, only participating national and regional IP
offices offer the IP pre-diagnostic services. The latter
service is intended to assist companies in deciding what
IP rights to apply for or how to develop an existing IP
portfolio.
Eligible for assistance is every enterprise which fits the
official EU definition of an SME. There will be five
application windows during which an application for one
of the two services or a combination of both can be filed,
the next one starting on March 1, 2021.
By Madlen Müllensiefen, KPMG Law
Rechtsanwaltsgesellschaft mbH, Germany

ECJ judgment on „Testarossa“
Recently the European Court of Justice (ECJ) ruled on
the questions referred by the Düsseldorf Higher
Regional Court for a preliminary ruling in cancellation
proceedings against the Ferrari trademark "Testarossa"
(ECJ, 22 October 2020, C-720/18, C-721/18).

owner of the trademark bears the burden of proof for
that.
By Marie-Valentine Goffin, KPMG Law
Rechtsanwaltsgesellschaft, Germany

Ferrari is the owner of the trademark "Testarossa"
under which it has sold the last car in 1996. Ferrari
continues to sell used Testarossa cars on the market
and offers maintenance and repair of the cars as well as
spare parts for them.
The trade mark was challenged for non-use and the
Regional Court of Düsseldorf ordered the trade mark
owner to consent to the cancellation at first instance.
Düsseldorf Higher Regional Court has referred
questions to the ECJ though for a preliminary ruling in
the second instance regarding questions of "genuine
use." On 22 October 2020 the ECJ ruled that a
trademark can also put genuine use through the
distribution and sale of used goods that were previously
put on the market under that trademark. Furthermore,
genuine use exists if services are offered for goods that
were previously put on the market under this trademark.
Also, the use of a trademark in the territory of a nonmember state, e.g. Switzerland, which is registered in a
member state, e.g. Germany, must be taken into
consideration in order to determine whether the
trademark has been put to genuine use. Finally, the
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8 News from China
The copyright protection of AIgenerated works for the first
time

EU-China agreement on
geographical indications

The case in the field of artificial intelligence (“AI”)
ended in January 2020. The Nanshan District Court
confirmed for the first time that AI-generated work
falls within the scope of copyright protection.

China and the European Union officially signed the
China-EU Geographical Indications Agreement,
setting high-level protection rules for geographical
indications (GIs).

This case centers on the fact that the website
www.wdzj.com plagiarized an article written by Tencent
robot Dreamwriter and thus was sued by Tencent. The
article involved in this case is a financial report article
created by Dreamwriter, which is an intelligent writing
assistant software developed by Tencent. Therefore, the
focus of the dispute is -- Can works written by software
have copyright in China?

In order to strengthen the protection and cooperation of
GIs and promote the trade of geographical indication
products, China and the EU initiated the negotiation of
the agreement in 2011. After years of negotiations and
consultations, the China-EU Geographical Indications
Agreement was officially signed on September 14,
2020.

The court held that the presentation of the article
concerned in the case meets the form requirements of
the written work, and its content reflects the creator's
analysis and judgment of relevant stock market
information and data. Thus, it has a certain degree of
originality.
In addition, the creation of the article, that is, the forming
process, also meets the copyright law's protection
conditions for written works. The software collected and
analyzed the historical and real-time data of the stock
market, as well as the needs of investors, and then
completed the article, which based on the intellectual
intensions and expression of the Al creator. The court
finally ruled that the defendant had infringed upon the
dissemination right of plaintiff.
This case is of great significance as the products
generated by AI in a literary field was qualified as work
and the copyright protection was granted. This helps to
encourage the creation and dissemination of works, and
to stimulate the progress of artificial intelligence
technology.

After the signing of the agreement, each of the 275
geographical indications in China and the EU will be
protected in each other’s market, which means that both
parties can prevent third parties that do not meet
applicable standards from using protected indications
within their jurisdiction.
This is the first comprehensive and significant bilateral
agreement on the protection of geographical indications
signed between EU and China.
For consumers, the quality of products protected by GIs
is guaranteed, which can bring them a high-quality
shopping experience; for enterprises, the methods to
obtain geographical indication protection will be more
convenient and cost-effective.
As far as the relevant countries are concerned, the
signing of the agreement shows that both parties attach
importance to promote communication and intellectual
property protection. Obviously, this is an agreement that
protects fair competition, benefits all parties and is
conducive to the further development of China-EU
relations.

This and the following articles were provided by Rocky
Wu and Ruth Ge, Shanghai SF Lawyers
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8 News from China
The rise of IP protection in legislative landscape
On January 15, 2020, a “Phase One” trade
agreement has been signed between the United
States and China. In response to that, China have
revised and promulgated a large number of laws,
regulations as well as interpretations with respect
to the IP area.
On 17 October 2020, the Standing Committee of
National People’s Congress (“Standing Committee
NPC”) has released the fourth amendment to Patent law
of PRC, which will take effect on 1 June 2021. Having
been revised four times since it first came into effect in
1985, some of the highlights includes the adding of
partial designs to the protection scope, the extension of
the protection period of industrial designs to 15 years
and better protections in specific high value markets,
namely pharmaceuticals – in line with international
practices like patent linkage and patent term extension.
In addition, IP infringers will pay a heavy price with an
increase in statuary damages, from 10,000 to 1 million
yuan to 30,000 to 5 million yuan and punitive damages
for severe infringements.
Besides, to promote innovation and guarantee a
continuous supply of safe and effective medicines, the
guidelines, rules and interpretations of implementing
patent law have been released. The new system of drug
early patent dispute, namely patent linkage, is

commonly known as the Hatch Waxman Act in the
United States. It is widely considered to establish a
relationship between the market approval process of
generic drugs and the patent status of the originator
product.
Then, on 11 November 2020, the new version of the
copyright law was published and goes into effect on 1
June 2021. Like the newly amended patent law, it
provides the availability of punitive damages and higher
statutory damages for copyright infringement, a formal
evidence burden shifting provisions for damages.
Additionally, it also includes the adoption of a border
category of “audio-visual” work, the expansion of the
scope of certain related rights and the further
liberalization of the types of copyrightable works.
In addition, on 26 December 2020, the Standing
Committee NPC passed the PRC Criminal Law
Amendment XI and it will take effect on 1 March 2021.
This amendment represent the first changes to IP area
since 1997. The amended or newly added provisions
mainly focus on stepping up the prevention and
penalties for infringement of IP. In addition, where
foreigners accused of stealing, spying, buying or
illegally obtaining trade secrets are subject to penalties
for the first time is to be specified in PRC Criminal Law
Amendment XI.
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8 News from China
Hainan Free Trade Port
Intellectual Property Court

Foreign patent agents and
agencies for the first time

On 26 December 2020, the Standing Committee NPC
has passed the decision to establish the Intellectual
Property Court of Hainan Free Trade Port ( “Court”). It
will be China’s fourth intellectual property court. The
decision went into effect on 1 January 2021.

On 23 December 2020, the China National Intellectual
Property Administration (“CNIPA”) issued two notices to
allow foreigners to participate in patent agent
qualification exam and empower foreign patent firms to
open up representative offices in certain areas of China.

The NPC stated that the Court was approved to
construct a free trade port with Chinese characteristics
to further improve the judicial protection of intellectual
property and the layout of intellectual property courts.
Notably, the Court has jurisdiction over intellectual
property related civil, administrative and criminal cases
in Hainan.

The first notice permits foreign patent agents to sit for
patent qualification exam in certain localities, namely
Beijing’s Zhongguancun Science and Technology Park,
Suzhou’s High-Tech Zone and the National Intellectual
Property Service Industry Cluster Development Zone in
Jiangning District, Nanjing. This pilot program will last
for 3 years.

It is worth noting that, unlike other intellectual property
courts that only accept civil and administrative
intellectual property cases, the implementation of this
new model in Court is conducive to the effective
connection of the three different litigation procedures
and the overall effectiveness of the intellectual property
judicial protection mechanism.

Aside from the regional limitation, the foreign patent
agents would also need to meet four basic
qualifications. Namely, complete civil qualifications, a
long-term residence permit in China, patent agent
qualifications from another country or region as well as
the ability to take the patent qualification exam using
Chinese.

In terms of the supervision system, the Court is a
specialized one, and its trial level is the same as that of
the intermediate court. With respects to legal
procedures, the court is responsible for and reports to
the Standing Committee of the Hainan Provincial
People’s Congress, accepts the guidance and trial
supervision of the Hainan High Court, as well as the
Supreme People’s Court.

Under the second notice, foreign patent agencies are
also allowed to open representative offices in these
localities. And authorized work includes IP training, IP
licensing and assignment, overseas IP investment and
“warning” services, and emergency assistance for
overseas patent disputes, as well as counselling on
overseas disputes of mediation services.
In view of rare registered US patent practitioners listed
China as their address and the limitation of work scope
of representative offices in China, the impact of these
rules is likely to be especially limited. However, a wider
scope of activity, particularly in terms of patent-related
litigation emergencies, which provides more extensive
pre-litigation services in China than that in the United
States.
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8 News from China
RCEP on trade cooperation
On 15 November 2020, fifteen Asia-Pacific states
signed the Regional Comprehensive Economic
Partnership (“RCEP”) intended to reduce economic
frictions and enhance the region’s prominence.
In order to strengthen the cooperation in these regions,
the Association of Southeast Asian Nations (“ASEAN”)
initiated the negotiation of the agreement in 2012. After
years of negotiations and consultations, the RCEP was
officially signed. RCEP consists of remarkably diverse
countries, including Australia, Brunei, Cambodia, China,
Indonesia, Japan, Laos, Malaysia, Myanmar, New
Zealand, the Philippines, Singapore, South Korea,
Thailand, and Vietnam, uniting the big and small, rich
and poor, highly developed and emerging ones.
The contents of RCEP are less ambitious than those in
the Comprehensive and Progressive Agreement on
Trans-Pacific Partnership (“CPTPP”). Together, these
RCEP participating countries account for about 30% of
the world’s population (2.2 billion people) and 30% of
global GDP ($26.2 trillion) as of 2020.
With regards to IP, the Chapter XI provides a
comprehensive and inclusive method to the protection
and enforcement of intellectual property right in the
region. In comparison with WTO Agreement on TradeRelated Aspects of Intellectual Property Rights
(“TRIPS”), it provides a higher protection level including
provisions, which relate to technological protection
measures and enforcement in digital environment as
well as criminal procedures.
Furthermore, as far as the relevant countries are
concerned, the signing of the agreement shows that
parties concerned attach importance to promote
communication and intellectual property protection.
Obviously, this is an agreement that protects fair
competition and benefits all parties and is conducive to
the further development of China-ASEAN relations.
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