
Document Classification: KPMG Confidential

1©2021 KPMG Tax, Legal and Accountancy, a Belgian BV/SRL and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.

March 18, 2021

Transfer Pricing 
Update



2

Document Classification: KPMG Confidential

©2021 KPMG Tax, Legal and Accountancy, a Belgian BV/SRL and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.

Agenda

Covid-19 
Implications

Hard-to-Value 
Intangibles (HTVI)

Introduction 

Q&A Session 4

3

2

1



Document Classification: KPMG Confidential

3©2021 KPMG Tax, Legal and Accountancy, a Belgian BV/SRL and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.

Covid-19 
implications



Document Classification: KPMG Confidential

4©2021 KPMG Tax, Legal and Accountancy, a Belgian BV/SRL and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.

General COVID-19 transfer pricing considerations

- supply chain considerations01

- crisis management teams, specific 
costs borne by HQ02

- remuneration of limited risk entities03

- treatment of extraordinary (e.g., lock-
down related) costs04

- reviewing terms under intercompany 
contracts

05

- reviewing payment structure and 
intercompany financing arrangements06

Focus on

Presenter
Presentation Notes
Regardless of the numerous types of impacts taxpayers may experience now, we have summarised some general and most commonly seen cases where correlation of Covid impact and transfer pricing is the most evident and important. First of all, the supply chain considerations, whereby many clients had to re-consider their sourcing countries while Asian and later many other jurisdictions were / still are under the lock down measures, with factories closed and restricted operational activities. The Groups tend to reshuffle their supply chains, locations of procurement centres, optimise logistics costs… etc.  Each event intended for the restructuring of the supply chain may have a clear TP angle to at and needs to be analysed. If you become aware of your clients taking any of these actions in 2020 or who intend to do so in 2021 – we may seek opportunities in there and flag the sensitivity of the actions planned.  Examples:Pre-crisis modelFull risk manufacturing model Impact of crisisSignificant losses recharged to central entity (local entities would not have sufficient capital to cover losses) Increased importance of supply chain management Increased control of business from the centre and change in P&L responsibility  Post crisis model Converted to toll manufacturing model Pre-crisis modelCost plus management fee model Impact of crisisLocal entities did not have sufficient cash flow to cover management charge, so significant reduction was appliedBusiness resilience and key risk management functions were undertaken by centre in time of crisis and will continue into the future, managing risk exposure Post crisis model Contingent value based feePre-crisis modelProcurement team dispersed Procurement charged out on a cost plus basis Impact of crisisSecuring supply at low cost key to the success of the business Centralised procurement team set up Post crisis model Procurement team charges out value based feeAnother important element is that during 2020 we have seen that taxpayers were undertaking actions in attempts to better manage / control the risks related by COVID and those actions could lead to establishment of new departments, hiring of new crisis management employees, requesting external support in that respect. A big question here from a TP perspective would be how should the Group remunerate these activities? Are there purely the costs of companies with the Principal profile and should be borne and kept in accounts of those entities or charged to the recipients – group members benefiting from these services. And if so – how do we measure the benefit? What if the crisis management function was not successful? What if it was? How to share potential saving? What’s the role of limited risk entities etc.Limited-risk entities are itself is a separate large subject for a discussion in the COVID contest. As you know, the basic concept of TP is that those entities which have a limited risk profile should normally be entitled to a routine guaranteed / targeted level of remuneration, while the Principal should assume the risks related to the business as it is in charge for management and control of those risks. So, is that entirely true in light of COVID implications? Yes, and no – as many other subjects in TP, there is no a definite answer, while the tax authorities in many countries have already agreed with the following statement: LR is not the same as NO Risk entiy, so to the extent it is possible to prove that market risks and / or hazard risks were historically allocated to LR entities (and it was never realized before COVID, it is an accepted position that costs / losses incurred with respect to these risks would normally be allowed to be kept at the level of LR entities. If any of your clients ho work under the LR model now report a break even result or a loss – this is a good item to talk about as they mayneed our help in defending this approach.Again, extraordinary costs – how to allocate  
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 No expansion to the current OECD TP 
Guidance 

 No revision of the current OECD TP 
Guidance 

BUT
 Guidance on application of current OECD 

Approaches  

 COVID 19 constitutes a hazard risk under 
OECD TP Guidance 

Covid-19: Guidance on Practical Matters (status) 

Presenter
Presentation Notes
While the document is representing a consensus opinion and views of 137 countries, it does not come as a surprise that there are no clear guidance stipulated in there. In fact, to make it work for all the countries involved, the wording suggested is rather broad and allows for numerous interpretations. Which is not necessarily a bad thing as we keep flexibility in approaching TP analysis the way which seems to reasonable and economically justified in our view. So far, only a very limited number of jurisdictions have published their own recommendations with more specified preferences as to how the analysis should be arranged (Singapore, Australia, New Zealand, - limited guidance in US). Regarding the status of the guidance published, first of all, sale as other OECD Guidance – it represent soft law, having more of a recommendation character. SLIDE.



Document Classification: KPMG Confidential

6©2021 KPMG Tax, Legal and Accountancy, a Belgian BV/SRL and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.

Covid-19: Guidance on Practical Matters (structure) 

Comparability 
analysis
 Sources
 Timing
 Financials to use
 Comparables with losses

Losses and COVID-
specific costs
 Limited-Risk entity concept
 Who should take the burden?
 How to allocate? 

APAs
 Still valid and be followed? 
 Breach of critical assumptions 

due to COVID? 
 Consequences

Government 
assistance
 Data
 How to adjust in the arm’s length 

analysis
 Should impact analysis or not? 
 Is there change in risk allocation?

01
02 03

04

Presenter
Presentation Notes
The Guidance consists of 4 different sections, each representing the most disputable area in TP community. The first section is focusing on comparability analysis issues which arise and will arise in practice, namely:  which sources of information to use, considering that there is a requirement of having a contemporaneous analysis for IC transactions. At the moment of executing IC transactions in 2020 there is usually no information available publicly into  usual / traditional sources used for TP analysis. Here, the tax authorities agree that ANY reliable source would be sufficient and the use of quarterly results / half year results might be useful – publicly listed companies  do publish their financials on a quarterly basis, so that can be a source to consider. Timing issue – when to prepare analysis? Can a taxpayer wait until 2020 results appear in databases? Would that be possible to use only 2020 financials vs usual – year average? Can we rely on ranges demonstrated by selected comparables during other crisis periods? In general: If impact to industry is similar to other crisis times – to adjust the IQR by a percentage based on the percentage change in the interquartile range of similar companies in the last recession. (so we do the benchmark, calculate IQR, take same comparables and their results in prior crisis and calculate the deviation)Other  (Simplified approach): para 10. “For example, if a controlled transaction is covered by a pre-existing intercompany agreement (for example, if in 2018 it was determined that at arm’s length a party should receive an agreed fixed return for five years, and that parties at arm’s length would remain bound by that agreement), there may be no need to perform a comparability analysis for Financial Year (“FY”) 2020 provided that the facts and circumstances of the accurately delineated controlled transaction have not changed. ”Overall, all these options remain available to the extent justified and explained. In fact, the guidance states: “Tax administrations could consider pragmatic approaches in an attempt to minimize disputes where taxpayers are making good faith efforts to determine arm’s length prices in the context of the information deficiencies associated with the COVID-19 pandemic”Another important question is that if a client would opt to wait until later in the year 2021 to have more reliable data for 2020 for comparison purposes, would  it be allowed to introduce late year-end adjustments? The guidance encourages Tax administrations to provide flexibility to allow amendments to FY 2020 tax returns. Especially in allowing “compensating adjustments” to be made before the tax return is filed, where it is legally permissible.COVID COSTS:Types of costs to think about Receivables write-offs Inventory write-downs Asset impairments Underutilized production Idle sales force Temporary closure expenses Increased IT expenses to enable “distance” workingRisk management costs (consulting etc.)Personal Protective Equipment (PPE) costsIt will be necessary to consider how exceptional, non-recurring operating costs arising as a result of COVID-19 should be allocated between associated parties. These costs should be allocated based on an assessment of how independent enterprises under comparable circumstances operate. Separately, as extraordinary costs may be recognised as either operating or non-operating itemsDepending on the duration of COVID-19 and the broader effects of the pandemic, the question may arise what constitutes an “exceptional, non-recurring” operating cost and when should such costs no longer be considered “exceptional” or “non-recurring”. As the effects of pandemic vary by industry, business model or market, it is likely that this question can only be answered through a careful analysis of the specific costs under consideration.Government Assistance: Grants, subsidies, and/or loans, job retention programs, additional tax incentives, etc.Potentially have transfer pricing implicationsCan be an economically relevant characteristicGovernment interventions should generally be treated as conditions of the market Compensation of salary costs ……where to allocate? APA: Attention items: Still valid and be followed? “…existing APAs and their terms should be respected, maintained, and upheld, unless a condition leading to the cancellation or revision of the APA (e.g., breach of critical assumptions) has occurred”Breach of critical assumptions due to COVID-19? “…whether COVID-19 leads to a breach of critical assumptions should be evaluated on a case-by-case basis…” If a taxpayer believes there is a breach – “…to proactively approach the tax administration in a transparent way…” If there is a breach of critical assumptions: Revision CancellationRevocation 
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Types of adjustments: OECD Perspective

Comparability Analysis
Attention items: 
 Which sources of information to use

 How to meet the contemporaneous requirement (timing) 

 How to approach potential adjustments 

 How to improve comparability 

 Financials to use (actuals vs projections)

 Comparables with losses 

 Adjustments to the tested party financials 

 Adjustments to the financials of comparables

 Adjustments to the benchmarking study period 

 Adjustment to the tested period of a taxpayer

…good faith efforts to determine arm’s length prices 
in the context of the information deficiencies 
associated with the COVID-19 pandemic

Important:

“…in principle, any form of publicly available 
information regarding the effect of COVID-19 on the 
business, industry and controlled transaction may 
be relevant in ascertaining the arm’s length nature 
of an enterprise’s transfer pricing policy 
implemented for 2020”

Presenter
Presentation Notes
Adjustments to the benchmarking study period (limitation to 2020 only)Adjustment to the tested period of a taxpayer (period testing, including a period of previous crisis, testing only crisis periodTax administrations could consider pragmatic approaches in an attempt to minimize disputes where taxpayers are making good faith efforts to determine arm’s length prices in the context of the information deficiencies associated with the COVID-19 pandemicRevision of financial updates: where a taxpayer rolls forward an existing set of comparables to cover it may be necessary to review the suitability of these existing comparables and potentially in some cases, it may be useful to revise the set, based on updated search criteria. For instance to adjust geographical screening. Like UK, Spain were severely impacted, while Sweden and other Nordic countries didn’t have lock downs… so may not be comparable. Losses screening, quantitative screenings. Loss making companies: In general, there is no overriding rule on the inclusion or exclusion of loss making comparables in the OECD TPG. Accordingly, loss-making comparables that satisfy the comparability criteria in a particular case should not be rejected on the sole basis that they suffer losses in periods affected by the COVID-19 pandemic.Consequently, when performing a comparability analysis for FY 2020, it may be appropriate to include loss-making comparables when the accurate delineation of the transaction indicates that those comparables are reliable (e.g. the comparables assume similar levels of risk and that have been similarly impacted by the pandemic)Crisis: If impact to industry is similar to other crisis times – to adjust the IQR by a percentage based on the percentage change in the interquartile range of similar companies in the last recession. (so we do the benchmark, calculate IQR, take same comparables and their results in prior crisis and calculate the deviation)Pragmatic approaches: 1) Quarterly data: but for public companies only 2) Allow for the use of reasonable commercial judgement supplemented by contemporaneous information to set a reasonable estimate of the arm’s length price3) “outcome-testing” approach, which may incorporate information that becomes available after the close of the taxable year to determine arm’s length conditions and report results on the tax return. Tax administrations could provide flexibility to allow amendments to FY 2020 tax returns such that transfer prices are set on an arm’s length basis and using available information.  - Provide for flexibility in the allowance of “compensating adjustments” to be made before the tax return is filed, where it is legally permissibl - Ensure access to the MAP, or to some alternative applicable procedure,where the issue could be addressed between the respective tax administrations and early certaintycould be obtained, to avoid double taxation,Impact analysis: The following sources of information may support that determination through the comparability analysis, generally by estimating the effect of the COVID-19 pandemic on the controlled transactions under review: - An analysis of how sales volumes have changed during COVID-19, including whether the change is due to the use of other sales channels, and specifically compared to sales generated in pre-COVID years;  - An analysis of the change in capacity utilisation relevant for the MNE group and the controlled transaction, and/or transactions with independent parties;  - Specific information relative to incremental or exceptional costs borne by parties to the controlled transaction (either with associatedor unrelated parties) or by the MNE group as a whole.�Other  (Simplified approach): para 10. “For example, if a controlled transaction is covered by a pre-existing intercompany agreement (for example, if in 2018 it was determined that at arm’s length a party should receive an agreed fixed return for five years, and that parties at arm’s length would remain bound by that agreement), there may be no need to perform a comparability analysis for Financial Year (“FY”) 2020 provided that the facts and circumstances of the accurately delineated controlled transaction have not changed. ”Use of data from previous crisis: “comparability analysis that is solely based on financial information from the global financial crisis 2008/2009 would raise significant concerns(despite the obvious superficial similarities between that crisis and the current pandemic), given the unique and unprecedented nature of the COVID-19 pandemic ”. Impact to industry should be comparable Use of 2020 data only – generally not described as a solution but considering that pragmatic approach where Tas are encouraged to allow late TP adjustments – can work. Period testing: it may be appropriate to have separate testing periods (and periods considered for price setting) for the duration of the pandemic or for the period when certain material effects of the pandemic were most evident. This may be appropriate, so long as the data from independent comparables can be measured over a similar periodin a consistent manner. Care should be taken to ensure the financial data of years affected by the pandemic do not unduly distort results from pre-or post-pandemic periods. 
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Transfer pricing priorities for the months after lockdown

Presenter
Presentation Notes
We have seen already a spike in TP audits and while 2020 is not yet under review – we do expect the BTA paying an increased attention to companies reporting unusual results. The tax audits section has already been covered my colleagues , while I will give a bit more introduction to the next two sections – impact on operating models and revision of pricing arrangements.Briefly touch upon movement of employees and how it impacts reallocation of significant people functions (SPF)
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Polling question

Has your business experienced a significant impact (positive / negative) 
due to COVID-19? 

A. Yes

B. No

C. The impact is rather limited
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Hard-to-value 
Intangibles
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Key developments on hard-to-value intangibles 

0 1

HTVI – an outcome 
of Action 8, found 
in 2015 report. Incorporated into  

OECD Guidelines 
2017, Section D.4, 
Chapter 6.

New guidance on 
HTVI incorporated as 
annexure in OECD 
Guidelines.

Jurisdiction - specific 
information on the  
implementation of HTVI 
published. 

Country profiles updated to 
indicate to what extent a 
country’s legislation follow 
OECD Guidelines. 

2015

2017

2018

2020

2021

0 2

0 3

0 4

0 5

Presenter
Presentation Notes
In past years, there have been significant developments regarding the hard to value intangibles. A roadmap on the key developments is depicted here.HTVI was an outcome of BEPS Action 8 in 2015. Afterwards, in 2017 & 2018 the HTVI guidance was incorporated in the OECD Guidelines. Recently, in December 2020, the OECD announced the publication of jurisdiction - specific information on the implementation of the hard-to-value-intangibles approach. In February 2020, the Belgian tax administration issued final transfer pricing circular that provides guidelines for multinational corporations and tax administrations. On 12 January 2021, the OECD updated country profiles to clearly reflect the current state of countries' TP legislation and to indicate to what extent their rules follow the OECD Transfer Pricing Guidelines.
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What are hard-to-value intangibles

No sufficiently 
reliable 

comparables 
exist

Projections of 
future cash flows 

are highly 
uncertain

HTVI

Difficult to predict the level of ultimate success of the intangible at the time of the 
transfer.

HTVI are Intangibles or rights in intangibles for which, at the time of their transfer

Presenter
Presentation Notes
The term HTVI covers intangibles for which at the time of their transfer between associated enterprises  (1) no reliable comparable exist and (2) the projections of future cash flows are highly uncertain, making it difficult to predict the level of ultimate success of the intangible at the time of the transfer.
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Characteristics of hard-to-value intangibles
The transactions involving the use of HTVI exhibit one or more of the following features:

Partially developed.

Commercialization after several years.

Integral to the development another HTVI.

HTVI transferred to an associated enterprise for a lump sum payment.

Novel exploitation at the time of the transfer.

Used or developed under a cost contribution agreement.

Presenter
Presentation Notes
Some instances of transactions involving the use of HTVI are presented here:The intangible is only partially developed at the time of the transfer. The intangible is not expected to be exploited commercially until several years following the transaction. The intangible does not itself fall within the definition of HTVI but is integral to the development or enhancement of other intangibles which fall within that definition of HTVI. The intangible is expected to be exploited in a manner that is new at the time of the transfer and the absence of a track record of development or exploitation of similar intangibles makes projections highly uncertain. The intangible, meeting the definition of HTVI has been transferred to an associated enterprise for a lump sum payment.
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Challenges of hard-to-value intangibles
There are various challenges to determine the arm’s length price of hard to value intangibles. 

Evaluating the reliability of the information on which 
pricing was based by the taxpayer.

Considering whether the intangibles transferred 
were undervalued or overvalued.

Actual outcomes are known in years 
subsequent to the transfer.

Could give rise to TP risk assessment

Tax administrations can use actual (ex post) 
outcomes to determine the arm’s length nature of 
ex ante pricing arrangement.

Information Asymmetry

Comparison to arm’s length price

Outcomes are unknown

Presenter
Presentation Notes
There are various challenges to determine the arm’s length price of hard to value intangibles.  This is because when determining a transfer price, there are always information asymmetries between the taxpayer and tax administration. After all, the taxpayer has more information about the transactions audited than the tax administration. As a result, it is difficult for a tax administration to evaluate the reliability of the information on which pricing has been based by the taxpayer. Another challenge is comparison with arm’s length price i.e. whether the intangible has been transferred at undervalue or overvalue compared to the arm’s length price, until ex post or actual outcomes are known in years subsequent to the transfer. Such challenges give risk to transfer pricing risk. The OECD seeks to protect tax administrations from the negative effects of these challenges specially information asymmetry. Tax administrations can use actual (ex post) outcomes as to determine the arm’s length nature of ex ante pricing arrangement.
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Example: Hard-to-value intangibles

Year 0 Year 1 Year 2 Year 3 Year 4 Year 5

Phase I & II
Clinical trials

Phase III
Clinical trials budgeted

Phase III
Clinical trials Actual

Go to market actual sales 
Commercialization of 
medicine

Go to market 
budgeted sales

Tax Audit

Actual sales started in year 
3 instead of year 5

− What are the reasons of difference between ex ante projections and ex post results?

− Did the original valuation of patented pharmaceutical compound (HTVI) took into the possibility of earlier sales?

− Was it foreseeable at the time of transfer of HTVI that clinical trials could be completed earlier?

Presenter
Presentation Notes
Let’s understand the concept of HTVI and application of ex post outcome through an example in the case of a pharmaceutical company.  In the initial year, a company located in Germany, completed the phase I and II of clinical trials of a patented pharmaceutical compound. The patents were transferred to an affiliate company in Belgium for Phase III trials. The lump sum payment derived from DCF Model was made. The DCF assumed that the phase III trials will be completed in year 4 and the medicine will be commercialized and that actual sales will take place in Year 5. The company located in Belgium undergoes phase III clinical trials. Actually, the Phase III trials were completed in the year 2 itself which is much earlier whilst it was expected to be completed in year 4. Actual launch of medicine in market place in the year 3 whilst it was expected to be launched in year 5. In the Year 4: The tax authorities in Belgium audit the company for Years 0-3 and find that the actual sales started in year 3 instead of year 5. This was because phase III was unexpectedly completed earlier. Tax authorities were interested to know the reasons of difference between ex ante projections and ex post results?The tax authorities asked the taxpayer to demonstrate that its original valuation of the transfer of HTVI in the year 0 took into account the possibility that sales could arise in earlier periods or demonstrate that such a development was unforeseeable.
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Application of ex post approach

Ex ante value Ex post value

Year 0 - Transfer of intangible/patent rights Year 4 - Date of Assessment

Difference between the ex ante and ex post projections

If the taxpayer 
took into 
account 

reasonably 
foreseeable 

events?

Tax adjustment
No

Yes

No tax adjustment 

Ex post approach may not be applied:
- Covered by APA
- Unforeseeable development 
- Difference in value less than 20%

Presenter
Presentation Notes
In order to resolve the challenges in pricing the hard to value intangibles, the tax administration could consider ex-post or actual outcomes as a presumptive evidence to determine that the valuation made at the time of transfer of HTVI. The taxpayer's original valuation could be revised to include the appropriately the possibility of earlier sales resulting in a revised net present value of the drug in Year 0. Whilst evaluating the differences between the ex ante and ex post projections, if the tax authorities find that the reasonably foreseeable events taken into account at the time of the transfer of HTVI the assumptions made i.e. possibility of earlier sales was taken into account, the tax administration would not make any tax adjustments.  If the tax authorities find that the taxpayer 's assumptions are not reliable and that it did not take into account the forceable developments, then tax adjustment would be made. To be noted that there could be various scenarios where ex post approach may not be applied such as if the tax payer has an APA, there was an unforeseeable development and proper functions, asset and risk analysis was conducted at the time of transfer of intangible, or after commercialisation, the intangible did not generate any sales for 5 years, or the difference in the value to be adjusted is not more than 20%. The key learning from this hypothetical example is that in order to avoid the ex post adjustments at the time of audit, taxpayers should consider preparing contemporaneous documentation to support the transfer pricing of their intangible transactions. Specifically, taxpayers will need to identify all likely risks related to transferred intangibles and assign reasonable probabilities to the identified risks and events. Basically, taxpayer should be able to prove that the differences between the projected and actual outcomes were due to unforeseen developments. 
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Implementation of HTVI approach in various jurisdictions

HTVI adopted

Formal adoption of HTVI 
specific laws in various 
jurisdictions including 

Belgium.

APA options

Advance Pricing 
Agreements (APA) could 

be requested for HTVI 
transactions in all 

jurisdictions.

HTVI not adopted

Countries which have not 
yet formally adopted 

HTVI also focus on HTVI 
transactions.

Conditions

Conditions for the 
application of HTVI are 
largely based on OECD 

Guidelines.

Ex post Approach

Trainings, workshops for 
tax auditors to ensure 
that hindsight (ex post 
outcomes) are aptly 

applied.

In December 2020, the OECD published 40 responses to a questionnaire that asked officials whether their country has adopted transfer pricing 
rules for hard-to-value intangibles that are consistent with the OECD transfer pricing guidelines. 

Presenter
Presentation Notes
In December 2020, the OECD published jurisdiction specific state of implementation of HTVI which provides the information on the extent to which HTVI approach has been adopted and applied in practice by different countries around the world. Basically, the OECD published 40 responses to a questionnaire that asked officials whether their country has adopted transfer pricing rules for hard-to-value intangibles that are consistent with the OECD transfer pricing guidelines. Among the forty questionnaire respondents, many said their country formally adopted specific laws on hard-to-value intangibles. Such countries are Belgium, Netherlands, UK, US, Singapore, Australia. The conditions for the application of HTVI in these countries are largely based on OECD Guidance. There is an option for the taxpayers in all the jurisdictions that have formally adopted the HTVI approach to apply for multilateral and bilateral APAs. It is to be noted that various trainings, workshops for tax auditors are organized in various jurisdictions such as Belgium, Poland, Netherlands, to ensure that hindsight (ex post outcomes) are aptly applied.�Also the countries that have officially not adopted HTVI approach in their legislation, HTVI is a focus area in those countries as well such as France and Germany. For e.g. German tax authorities focus on hard to value intangibles based on the transfer of functions regulations.
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HTVI in Belgium- Increasing significance

Legislation and 
Documentation

— Belgian circular letter in line with OECD Guidelines.
— Local file forms require information on intangibles.
— Master File and Local File reports necessitate facts on intangibles.

— Cross border arrangement reportable for transfer of HTVI – Hallmark E.
— Transfer to be understood in economic sense, not in strict legal sense - FAQ published on June 26, 2020.
— Example – Granting the right to use HTVI under cost contributing arrangement, could be considered as transfer of 

HTVI. 

DAC 6 Requirements

Audits and Advance 
Rulings

— TP audits starting point is “all intangibles are HTVI”.
— Use of HTVI principles even before the guidelines were formalized.
— Discussions/ reflections on HTVI in various rulings.

Presenter
Presentation Notes
Like financial transactions, HTVI transactions are on the radar of Belgian tax authorities and the importance of analysis is significantly increasing.Legislation and documentationBelgian TP circular letter describes on how to approach the HTVI transactions and is largely based on OECD TP Guidelines.Even the Local File Forms require some information on intangibles. For e.g. Part A7 of the LF form specifically asks a question of the company is involved in the transactions pertaining to intangibles?Transfer Pricing Local File and Master File report require certain information regarding the intangibles.The TP reports require to explain if the entity was involved in the intangible transfers during the year. Ofcourse the details functional and economic analysis is required to be conducted for the intercompany transactions involving intangiblesMaster File also  requires the Group to report policies relating to intangibles, transfers of intangibles, list of intangibles, overall strategy for the development, ownership and exploitation of intangibles.TP audits and advance rulingsDuring the TP audits, starting point is that “all intangibles are HTVI”.Tax authorities have been making reference to the HTVI principles even before the guidelines were formalized in the Belgian legislation or by OECD.HTVI are also key discussion points and reflected upon whilst the ruling applications.DAC 6 RequirementsLast but not the least, Belgian Tax authorities are committed to detect HTVI transactions through DAC6 filings.A cross border arrangement is reportable if it involves the transfer of HTVI which is Hallmark E.A transfer to be understood in economic sense and not in strict legal sense as also clarified in FAQ published on 26 June 2020.As an Example: Granting of right to use a HTVI such as license or cost contributing arrangement, could be considered transfer of HTVI. Would like to wrap up by indicating that given the increasing significance of HTVI transactions and the OECD approach being formally adopted in the local legislation of various countries, it is important to analyse the industry dynamics, spot the hard to value intangible related transactions, prepare robust documentation to avoid the TP adjustments based on ex post outcomes and do not forget to report such transactions during the DAC 6 filings as well.
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Polling question

Can you think of any hard-to-value intangible (HTVI) already existing in 
your company or recently faced a TP audit that looked into the HTVI?

A. Yes

B. No

C. Not sure, need to further evaluate if it could be 
classified as a HTVI.
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Questions ?
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Thank You

Kateryna Maksiutina
Senior Manager – Global Transfer 
Pricing Services

Tel: +32 3 821 19 42
katerynamaksiutina@kpmg.com

Lavina Bansal
Senior Manager – Global Transfer 
Pricing Services

Tel: +32 3 821 19 68
lbansal@kpmg.com
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