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Headlines 
For the last 27 years grandfathered proprietary companies have been required to 
prepare audited annual financial statements and distribute them to members.  
They have however, been exempt from the requirement to lodge the financial 
statements with ASIC.  The exemption from lodgement was provided by ASIC 
Corporations (Exempt Proprietary Companies) Instrument 2015/840 (AI 2015/840).   

The exemption impacted many large private family-owned Australian companies.  
The exemption was referred to by many as the kidnapping provision.  We believe 
approximately 1,100 exempt proprietary companies will be impacted by this 
change.   

Recent changes made in the Treasury Law Amendment (2022 Measures No. 1) 
Act 2022 (Act) mean that grandfathered proprietary companies will no longer be 
exempt from lodging financial statements with ASIC – that is, with the repeal 
of AI 2015/840 the legislative exemption has been removed.   

The above measure was a late unanticipated amendment to the above Act and 
received little public debate.  Over the last 27 years there have been a number of 
unsuccessful attempts to remove the grandfathering provisions – which back in 
1995 were only ever intended to be a temporary measure.   

The Act was passed by both houses of Parliament on 5 August 2022 and received 
royal assent on 10 August 2022.   

Change effective date 

The change takes effect the day after the Act receives royal assent.  For financial 
years ending on or before 9 August 2022 the relief in AI 2015/840 can still apply – 
that is, the lodgement exemption still applies.  So, for example, financial years 
ending 30 June 2022 can still apply the lodgement relief provided in AI 2015/840.   

For financial years ending on or after 10 August 2022 the relief from lodgement 
will no longer be available.  So, for financial years ending 31 December 2022 or  
30 June 2023 lodgement with ASIC will be required.   

 

https://www.legislation.gov.au/Details/C2022A00035
https://www.legislation.gov.au/Details/C2022A00035
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Repeal of AI 2015/840 

All proprietary companies 
now treated the same 

30 June 2022 must 
complete audited financial 
report within four months 
– otherwise lodgement
exemption is lost

What is changing? 

Treasury Law Amendment (2022 Measures No. 1) Act 2022 (Act) amends the 
Corporations Act 2001 (Corps Act) by removing the grandfathering provisions for 
certain companies which have held ‘exempt proprietary’ status since 1994.  Refer 
to the next section for a discussion on how an entity qualified to be an exempt 
proprietary company.   

These companies were previously exempt from lodging their audited financial 
statements with ASIC.  This conditional relief was contained in ASIC Corporations 
(Exempt Proprietary Companies) Instrument 2015/840 (AI 2015/840).  The Act 
repeals AI 2015/840.   

The effect is that previously grandfathered proprietary companies are now treated 
the same as any other Australian proprietary company.  This means that if they 
are ‘large’ they must lodge audited financial statements with ASIC unless they are 
eligible for one of the other exemptions available – for example, ASIC 
Corporations (Wholly-owned Companies) Instrument 2016/785.  Information 
lodged with ASIC can be searched by the public.   

The test for lodgement is now based on size and economic significance – that is, 
it is no longer ownership based.   

For financial years ending on or after 10 August 2022 the relief from lodgement 
will no longer be available.   

June 2022 balance dates 

This Reporting Update has been updated for the addendum to ASIC media 
release 22-187 issued on 13 September 2022.   

As a result of the above legislative change AI 2015/840 has been repealed.  
Further ASIC did not amend AI 2015/840 as intended when it announcement (in 
July 2022) the extension of reporting deadlines to lodge financial reports by one-
month for 30 June 2022 balance dates – refer to Reporting Update 22RU-17 
Corps Act reporting deadlines – June 2022 for further discussion.   

As a consequence of the above, those grandfathered entities with years ending 
before 9 August 2022 (for example, 30 June 2022) will need to ensure that they 
prepare an audited financial report within four months of the end of each financial 
year – i.e., they cannot seek to extend the deadline period by one-month.  
Finalisation within four months will ensure that they are not required to lodge 
their 2022 financial statements with ASIC.   

A grandfathered company that takes advantage of the extended reporting 
deadline will be required to lodge its 2022 financial report with ASIC – i.e., it will 
lose its grandfathered status.   

For a financial year ended 30 June 2023 companies will need to lodge their 
financial reports with ASIC.   

https://assets.kpmg/content/dam/kpmg/au/pdf/2022/22ru-17-corps-act-reporting-deadlines-june-2022.pdf
https://assets.kpmg/content/dam/kpmg/au/pdf/2022/22ru-17-corps-act-reporting-deadlines-june-2022.pdf
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Large proprietary company 

A proprietary company is classified as large if it satisfies any two of the following 
three criteria, which must be calculated on a consolidated basis and in accordance 
with Australian Accounting Standards: 

• the consolidated revenue for the financial year of the company and the 
entities it controls (if any) is $50 million or more 

• the consolidated gross assets at the end of the financial year of the company 
and the entities it controls (if any) are $25 million 

• the company and the entities it controls (if any) have 100 or more employees 
(full- time equivalent) at the end of the financial year.   

“In my view the changes to remove grandfathering is probably overdue.  
Grandfathering was always billed as a temporary measure – it was not 
intended to last for over 25 years.   
 
Arguably the measure has become less important over time given other 
measures such as the ATO general purpose financial statement provisions 
and the large body of information now available for public use.   
 
With the amendment all large proprietary companies will now be treated 
equally and will be required to publicly disclose their yearly financial 
position and results.”   
 
Michael Voogt 
Director, Department of Professional Practice 

What is grandfathering? 
When Australia changed its financial reporting framework in 1995, the 
government allowed the continuation of an exemption which meant certain 
private companies were not required to lodge audited financial statements with 
ASIC.  This type of company was identified as an exempt proprietary company 
which many referred to as a ‘grandfathered’ proprietary company.   

The 1995 financial reporting framework reforms introduced the concept of a 
‘large’ and ‘small’ proprietary company.  This remains applicable today as part of 
the Corps Act.   

To take advantage of the grandfather exemption, a company must have:  

• met and continue to meet at all times the definition of exempt proprietary 
company in operation at 30 June 1994 

• lodged an election with ASIC within four months of the end of the first 
financial year after commencement of the First Corporate Law Simplification 
Act 

• been a large proprietary company at the end of the first financial year after  
9 December 1995 

• prepared and continue to prepare an audited financial report within four 
months of the end of each financial year since 1993.   

If a company did not meet any of these conditions at any time, the benefit of the 
grandfathered exemption was lost permanently.   
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What is an exempt proprietary company? 

The definition of an exempt proprietary company is complex.  In simple terms it is 
based on whether the company is owned by private individuals or has public 
ownership as at 30 June 1994.   

An exempt proprietary company under the old Corporations Law means a 
proprietary company, no member of which is a non-exempt person, and a non-
exempt person owns no share in the company.   

A non-exempt person is:  

• a body corporate other than a company or an exempt foreign company (which 
is a foreign company declared exempt by ASIC), 

• a public company, 
• a private company, a share in which is owned by a private company, or a 

share in which is owned by a person other than a natural person (a 
generational shareholder test), or  

• a private company (other than an exempt foreign company) a share in which is 
owned by a body corporate that is a non-exempt person.   
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