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Introduction
The workplace relations
framework in Australia is
contained within a complex
web of regulation. Ongoing
legislative amendments
(often following changes
of government), a detailed
and evolving award safety
net and technology systems
that aren’t built for the
complexity of our regulations
have all added to the density
of the system.

Many businesses have employment
issues, but the overall proportion
of matters that end up in front of
regulators such as the Fair Work
Ombudsman (FWO), courts, tribunals
and/or in the public domain, are
comparatively small, compared with
other compliance areas, such as tax.
This is rapidly changing. The number
of high-profile cases has placed
wages and payroll at the forefront
for regulators, legislators, unions
and boards.

In a once in a 20-year opportunity,
the Minister for Industrial Relations
is now leading a new, time-bound,
dedicated process that is bringing
employers, industry groups, unions
and government to the table to
chart a practical reform agenda
for Australia’s industrial relations
system. The Minister is chairing five
working groups for discussion as a
part of the Government’s JobMaker
plan. This process will run until
September this year.

With such an intricate web of
rules and regulations, there is a
significant burden on businesses
to keep track of all the shifts and
variations in employment obligations.
Understanding and correctly applying
the workplace relations regime
can be more art than science. This
all adds additional cost and risk
to business. It can result in the
underpayment of wages and it
can be a drain on productivity.

To better inform our clients and the
broader community and help guide
these discussions, KPMG assessed
of the potential options available to
each of the five working groups:

The devastating COVID-19 health
and economic crisis has shifted the
public mood on industrial relations
reform and brought governments,
employer representatives and unions
much closer together. The complexity
of the system was also brought to
the forefront by the Attorney General
when the JobKeeper program
required changes to the Fair Work Act
2009 (Cth) (FW Act) to avoid having
to “amend 121 awards; and some
high percentage of 11,000 enterprise
agreements; and individual contracts
covering four million Australians.”1

¹

1

 Award simplification
(covering modern awards in
industry sectors heavily impacted
by COVID-19).

2

 Enterprise agreement making.

3

 Casuals and fixed-term
employees.

4

 Compliance and enforcement.

5

 Greenfields agreements
for new enterprise.

Employee Share Schemes are also an
option for policy makers to consider as
a mechanism to better share value with
employees, but they do not form one of
the Government’s working groups.

https://www.attorneygeneral.gov.au/media/transcripts/sky-news-laura-jayes-6-april-2020
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Award simplification
As Australia contemplates
a post-COVID-19 economy,
many employers are
increasingly looking towards
our industrial relations system
for greater flexibility, including
exploring whether the
modern award system can be
simplified and streamlined.

This is because unless an employer
qualifies for JobKeeper payments,
an employer’s ability to implement
COVID-19-related flexibilities (such
as directions to reduce hours of
work) will be largely dependent on
the applicable industrial instrument.
Conversely, while unions have
consented to temporary variations
to a number of awards in response
to COVID-19, they can be expected
to raise concerns about attempts
to simplify the award system on a
permanent basis.
To date, the award system has
responded only in a limited way.
Only a handful of modern awards
have been varied in a significant way
in response to COVID-19. These
temporary variations address key
issues by increasing flexibility for
employees to work at home, to take
leave and to reduce hours, and, from
29 July 2020, including paid pandemic
leave in certain health and aged
care awards. Otherwise, the only
wholesale change to the majority of
modern awards has been to provide
an entitlement to unpaid pandemic
leave and the flexibility to take
annual leave at half pay.

While the Fair Work Commission
(FWC) has the power to temporarily
vary modern awards to achieve the
stated modern awards objective in the
FW Act, that objective should now be
considered in the context of allowing
businesses to survive the pandemic
and its aftermath. At present, there
is no legislative guidance in the FW
Act as to how COVID-19-related
applications to vary awards should be
dealt with by the FWC.
The FWC’s ability to properly (and
quickly) respond to the ongoing
impacts of COVID-19 on businesses
and employees therefore requires a
degree of legislative direction, both
in relation to the type of temporary
variations that can be made, and
the factors that the FWC should
consider when doing so, such as
being satisfied that any changes
are necessary and a proportionate
response to the impact of COVID-19.
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Options
We identify three options
available to improve the
award system’s capability
to respond to the impacts
of COVID-19.
1

 
Provide the FWC with specific
powers under the FW Act to vary
awards in response to COVID-19affected circumstances.

There is a wide range of temporary
variations that could be made by
the FWC to help businesses retain
staff during the pandemic period;
for example:
— expanded spans of ordinary
hours for work performed at the
workplace or at home, while
maintaining maximum ordinary
hours to encourage reasonable
working hours
— changes to support work being
carried out across the
work day other than in one
continuous period
— making it easier to change rosters,
hours and duties, as currently
exists for employers in the
JobKeeper scheme.
2

 Provide the FWC with a set of
guiding principles to consider
when varying awards.

For example, a set of legislative
principles that the FWC must take
into account when deciding whether
to vary an award in response to
COVID-19-affected circumstances
could include:
— the particular effect of the
COVID-19 pandemic on an industry

— whether the variation is necessary
to preserve jobs
— the impact on an employee’s
take-home pay
— whether the variation is in the
public interest.
While award-by-award variations will
be time consuming for the FWC,
they will ensure that a one-size-fits-all
approach is not adopted, and have
regard to the specific needs of each
industry, including those heavily
affected by the COVID-19 pandemic.
3

 Streamline and simplify the
modern award system.

Despite the FWC’s recent reviews of
modern awards (including re-writing
some awards in plain language), the
system remains a complex framework,
prone to misinterpretation and
misapplication. It is not uncommon for
small or medium-sized businesses to
be covered by four or more awards,
each of which could be varied by the
FWC a number of times each year. If
employers (of all sizes) do not have
either specialised workplace relations
or employment law expertise (either
internal or external), they face a real
risk of non-compliance – and as is
clear from the number of recent
underpayment issues in the public
domain, even having access to such
advice does not eliminate this risk.

Options for reform could include
creating greater consistency and
standardisation of awards across
all sectors by moving core and
common award terms to the National
Employment Standards – creating a
wider legislative safety net.
Another possibility to improve
compliance could be to include
simpler annualised salary options in
awards for employees who are paid
well in excess of the award safety net.
Currently, annualised salary clauses
do not permit all award terms to be
offset, meaning that high-income
employees and their employers
are still subject to certain inflexible
award conditions. A system which
sets a high-income threshold where
employees will automatically fall
outside of award coverage, while
still being protected by a broader
legislative safety net, could provide
certainty for all parties and appears to
have merit.

A longer-term focus for the
Government should be to explore
whether award compliance could
be improved if the system was
streamlined and simplified, while
still ensuring it provided for a strong
safety net.

— the views of affected employers
and employees and any
relevant unions
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Case Study: Employee Share Schemes
Employee Share Schemes
seek to better align the
interests of employers and
employees. For employees,
research suggests that
Employee Share Schemes
“reduce feelings of them
and us”, “makes workers feel
part of the company”.

International research indicates
Employee Share Schemes are linked
to greater productivity. Studies in the
US have confirmed that Employee
Share Schemes give rise to a higher
return on assets, higher net profit and
better operating cash flow. A survey
in the UK conducted from 1992 to
2012 suggested that 10 percent or
more employee ownership creates
an average outperformance of the
market by 10 percent per year.
Limited research in Australia has
indicated that broad-based employee
ownership on average showed
companies outperformed the index by
more than 5 percent, had better share
price growth, better P/E ratios and
higher dividend yield.
Whilst we have two regimes for
Employee Share Schemes at present,
a special COVID-19 recovery scheme
could provide valuable and muchneeded productivity benefits.

Potential benefits from
such a scheme are:
1

2

3

4

5

 Alignment of the interests of
employers and employees in a
difficult business environment.
 Provide rewards for employees
where cash is tight for employers.
 Provide employees with a sense
of ’saving‘ without a reduction
in consumption.
 Provide a limited tax concession
with potential for significant
reward for employees.
 Being limited to broad-based
schemes, would contribute to
the spirit of business-unionscommunity dealing with
COVID-19 for recovery.

Such a scheme should not be a
substitute for existing cash rewards
but a flexible tool for supplementary
rewards to employees and could use
concepts in the existing provisions to
minimise uncertainty and complexity.

© 2020 KPMG, an Australian partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss
entity. All rights reserved. The KPMG name and logo are registered trademarks or trademarks of KPMG International.

Liability limited by a scheme approved under Professional Standards Legislation.

Industrial Relations Reform

5

Enterprise
agreement making
Many businesses have
exhausted any productivity
gains from bargaining, with
few ongoing opportunities for
efficiency gains.
The process of negotiating and
developing enterprise agreements
has become overly technical with
some high-profile cases emerging
where the bargaining framework has
stood in the way of agreements with
broad workforce support coming into
effect. The result is a growing trend to
default to the modern award, which
in many circumstances is not in the
best interests of the employer or the
employee.

There are some real win-win
opportunities from targeted
enterprise bargaining reforms. When
enterprise bargaining was introduced
in the early 1990’s, government
statements made clear that the
policy was intended to provide for
the devolution from compulsorily
arbitrated awards to enterprise
agreements (EAs). However, even
where EAs are improved and made
more accessible, there will always
be an important place for the award
system in Australia, as many small
businesses rely on them and are
generally without the capability
or need to negotiate an EA with
their workforces.
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Options
Three options are available
to employer groups,
unions, employees and
business when improving
the enterprise agreement
making framework.
1

 The FW Act enables employment
provisions to be tailored to
the enterprise in line with the
original vision of enterprise
bargaining.

“Let me describe the model of
industrial relations we are working
towards. It is a model which places
primary emphasis on bargaining
at the workplace level within a
framework of minimum standards
provided by arbitral tribunals. It is
a model under which compulsorily
arbitrated awards and arbitrated
wage increases would be there only
as a safety net... We need to find a
way of extending the coverage of
agreements from being add-ons
to awards, as they sometimes are
today, to being full substitutes
for awards.”
Prime Minister Keating, 1993
Instead of delivering on this original
vision EAs in many cases sit on top
of an underlying award, limiting the
scope and extent of bargaining at
the enterprise level. While awards
have undergone simplification and
modernisation processes, while they
underpin enterprise agreements and
are continuing in such detailed form,
they limit the parties at the enterprise
level being able to reach a bargain on
many standard issues and flexibilities
that are better suited to the enterprise
when considered on a ‘better off overall
test’(BOOT) basis.

2

Over time employers, employees and
their unions have exhausted enterprise
bargaining options, with bargaining
now seen as a risk management
exercise. Increasingly the major
bargaining item is determining the rate
at which wages/salaries will increase.
As we deal with a ‘living with
COVID-19’ economy, looking for
ongoing capability to flex employment
arrangements to deal with seesawing market conditions, there is an
opportunity to negotiate stand-alone
agreements underpinned by awards
that act as a safety net. In other words,
EAs that are focussed on rewarding
employees appropriately and keeping
them employed in businesses that can
be sustainable in a disrupted economy.
2

 Bargaining provisions that stand
in the way of genuine bargaining
and trade-offs are removed.

Awards were intended to provide
a safety net, with EAs providing
employment conditions designed
to reflect the specific operating
conditions of each enterprise.
To ensure agreements are superior
to the safety net awards, agreementmaking provisions have required
the FWC to ensure that employees
are ‘better off overall’. The practical
application of this better off overall
test (BOOT) increasingly focuses on
outliers, requiring EAs to be better off
than every award provision, rather than
reflecting a bargain where the parties
had agreed on a balanced approach.
This does not reflect the understood
intention of the BOOT as described
by the panel appointed by the then
Government to review the FW Act
in 2012.

“…The BOOT was intended
to operate so that enterprise
agreements would “not need
to comply with every condition in
the relevant award” but could be
approved by FWA “as long as the
agreement means employees
are better off overall against the
safety net…”2
The practical application of the BOOT
has had the effect of removing
bargaining discretion and the overall
appeal/benefit for bargaining at the
enterprise level at all. Putting the
‘overall’ back into the BOOT will
address this constraint.
3

 Procedural issues that interfere
with the approval of agreements
made in good faith and with
broad workforce support are
addressed.

The focus of reform in technical issues
creating unintended outcomes should
be on reflecting the collective will of
the parties or the moral authority of the
bargain. The bar should be high for the
bargain to be overturned by the FWC.
Clearly EAs should not be approved by
the FWC in the event that employers
have acted in an unconscionable
way to inappropriately pressure
employees to vote for a bargain that
they don’t support.
Where the will of the parties is clear
that the bargain has been genuinely
achieved, however, the onus of the
approval process should be reversed to
ensure a disposition towards approving
an EA, improving the FWC’s discretion
to overlook procedural defects and
consider the overall benefits of
the agreement. This is an existing
discretion which could be more clearly
articulated in relevant amendments to
the FW Act.

  Towards more productive and equitable workplaces: An evaluation of the Fair Work Legislation (2012),
p. 164, with reference to DEEWR submission to the FW Bill Inquiry, pp. 25-66.
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Casuals and fixed
term employees
Whether an employee
engaged on a casual basis is,
in fact, at law, a true casual
(and not a full-time or parttime employee) is not a new
question. The FW Act does
not include a definition of a
‘casual employee’ (though
it does include concepts
such as ‘long term casual
employee’), and has always
relied on the common law
meaning of that term.
This distinction has become a
crucial issue for both employers and
employees, with the recent Federal
Court decisions in Skene vs Workpac
and Workpac vs Rossato adopting
a broad approach to the legal tests
for casual employment and, more
significantly, taking a particularly narrow
view as to an employer’s right to offset
casual loading against non-casual
entitlements such as annual leave.

While Rossato has been appealed to
the High Court, the current situation
places employers in the difficult
position of not knowing whether they
have a significant liability (historical
and ongoing) owing to ‘casual’
employees, and not being able to
address this through its contractual
arrangements. Left unchanged, there
are reports that the cost to business
could be substantial.
In addition to ‘double dipping’ on
wage costs, employers in most
instances will be liable for higher
salary on-costs which could be as
high as 20 per cent, including the
superannuation guarantee when the
non-casual entitlements are paid. This
is because casuals tend to have lower
overtime hours and therefore have
a higher proportion of their salary
subject to superannuation.
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Options
We identify four options to
address casual employee
uncertainty.
1

 
Intervention by the Federal
Government in the High Court.

The Government could again
intervene in the High Court case.
The Minister for Industrial Relations
intervened in the Federal Court case
to support the submission of the
employer and has indicated that the
Government could intervene in the
appeal to the High Court.
2

 Legislative change to provide
certainty through a statutory
definition of a casual employee.

There is merit in considering legislative
changes to provide certainty. Ideally,
this would be a statutory definition of
who is a casual employee that aligns
and applies across all employmentrelated law and regulation. However,
a bipartisan outcome would seem
unlikely. Employers will seek a
definition that provides certainty,
consistency and simplicity, and
without the need for their employment
contracts to be amended on an
ongoing basis based on new court
decisions. Conversely, unions will no
doubt oppose any self-determined
definition that ignores the reality of a
permanent relationship.

3

 Holistic approach to
casual employment
through casual conversion.

It may be, that to achieve meaningful
change, a holistic approach to casual
employment is required - one which
recognises the reality that regularly
rostered casual employment exists.
For example, the Government may
consider re-enlivening its Casual
Conversion Bill, which proposed that
certain ‘long term casual employees’
have a statutory right to request to
convert to permanent employment.
This proposal has merit, as employers
and unions are often aligned in seeking
to convert long term casual employees
to permanent employment.
To progress, however, any options
will need to address the fundamental
issue – whether an employee should
be able to choose to remain as casual.
For example, if a casual employee
declines an opportunity to convert
to permanent employment, should
the choice to remain casual provide
an employer with certainty as to the
employee’s status (at least until they
are next offered the opportunity to
convert)? Or should an employee’s
choice not be a relevant factor in
determining their employment
status? For example unions often
question whether an employee’s
‘choice’ to remain casual has been
genuinely made.

4

 Offset casual loadings to address
financial impact.

Rather than enter into another
ideological debate, it may be that the
Government addresses the practical
(financial) issue posed by Rossato and
Skene, rather than the legal issue – by
providing a clear, statutory right in
the FW Act to offset casual loading
paid to an employee, if they are held
not to be a casual employee and are
entitled to non-casual entitlements.
If this is the case, there is absolutely
merit in the Government entrenching
this right in law, rather than leaving it
to HR departments to draft correctly
in contracts, to avoid ‘double dipping’
situations where an employer who
has already paid a casual loading to an
employee is also required to pay that
employee non-casual entitlements
such as paid annual leave. This could
also involve exploring options to have
the right to offset apply retrospectively
to limit the financial impact on
employers of ‘double dipping’ claims
(no easy task).
Ultimately, an offset approach might
make the legal meaning of casual
employee a less pressing issue, as
claims for non-casual entitlements will
no doubt dry up.
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Compliance and enforcement
High-profile cases of wage
underpayment with impacts
on brand and reputation,
significant liabilities to
employers and the threat of
criminal offences for serious
breaches are prompting
businesses to ask “are we
sure we are paying correctly?”
This is not always a question
that can be answered with a
confident “yes” response.
So why is it so hard?

For the most serious and deliberate
forms of wage underpayment
there needs to be strong sanctions
applied to employers, however many
underpayment claims come about
due to the complexity of the system
rather than wilful intent.
Payroll complexity is driven by a
combination of factors. Australia
has one of the most complicated
industrial relation systems in the
world. While there is a set of core
legislated National Employment
Standards, in addition there are many
different safety nets contained within
over 120 different modern awards.
This means over 120 different sets
of rules that regulate working hours
and overtime, allowances, working
conditions, minimum rates of pay and
everything else in between.
Complex terms and conditions can
also be negotiated in enterprise
agreements without contemplation
as to how entitlements can be given
effect in human resource and payroll
systems. Many systems are simply
unable to deal with some of the
complex provisions that may have
been agreed while negotiating under
pressure.

It is common for competing
interpretations regarding modern
award and enterprise agreement
terms to emerge, with no certainty
around which interpretation is the
correct one. This becomes even
harder when employers consider
how on-costs apply. For example,
employers will also have to
consider how the characterisation
of entitlements in modern awards
and enterprise agreements impact
minimum requirements under
superannuation guarantee legislation.
Determining the correct methodology
for determining superannuation
contributions for employees is
complex in its own right.
And even when you have sought
advice and invested significant
time and resources in configuring
systems to deal with these complex
pay rules this is not the end of the
story. Payroll is not a set-and-forget
approach as modern awards and
enterprise agreements change and
court decisions and the approach of
regulators can disrupt understandings
about employee entitlements.
So what changes could be made
to help businesses have greater
confidence they are paying
employees correctly?
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Options
We identify three options
to consider that would help
build business confidence
and ensure cases of
underpayment do
not continue.
1

 The ability to secure
a binding ruling.

Under this option, a business could
apply for a binding ruling in relation to
the interpretation and application of
provisions in industrial instruments
– providing a single ‘source of truth’
and certainty. Such an approach
could be modelled on the approach
taken by the Australian Taxation
Office and Commissioner of Taxation.
For example:
— A business may apply for a ruling
on the application of ambiguous
provisions within an enterprise
agreement or a ruling on which
awards apply to them if this
is not clear based on the
business’s activities.
— An industry body may apply for
a ruling in relation to ambiguous
provisions within a modern award
applying across an industry or
around coverage of an award.
— The FWO may seek to apply a
public ruling that is not in response
to an application but is issued
where there is uncertainty in the
law (for example NES terms or
award terms that regularly give rise
to contested court interpretations).
Such rulings could not just consider
the correct interpretation of the
entitlement but its practical application
(e.g. through worked examples).

The downside to this option is that
the FWC may be inundated with
applications and the resourcing
to process such claims may be
inadequate leading to long delays.
The design of such an option would
need to be careful considered to
ensure workability.
2

 Pay rules to support accurate
payroll configuration.

Without authoritative guidance,
competing interpretations of award
obligations remain and this can lead
to inadvertent breaches.
Modern awards should be capable of
practical implementation. To support
this outcome, payroll coding rules
could be developed by the FWC or
FWO for each modern award, to be
adopted by businesses in setting
up their payroll systems. These
payroll coding rules could deal with
complexities that arise from complex
work time scenarios, such as where
multiple and overlapping penalties and
loadings are triggered in a pay period.
The FWO could also publish fact
sheets, based on case studies
that set out some of the drivers of
unintentional payroll errors.
3

 A regime that rewards voluntary
disclosure of errors.

Formal consideration could be given to
an enforcement regime that properly
distinguishes between intentional noncompliance and non-compliance based
on errors due to the complexity of the
workplace relations system.
This would distinguish between
businesses that self-disclose breaches
and proactively undertake rectification
and those who do not, providing
incentives for businesses to take
prompt action to rectify them and
voluntarily report to regulators.
Mistakes resulting in underpayment
affect employees and employers in all
industries and businesses of all sizes.
The internal and external environments
impacting pay and conditions are
not static and businesses should
continuously assess, through their
risk management systems, whether
they are exposed to vulnerability
and proactively look for errors and
ensure they have effective controls
in place. Where underpayments are
identified, consideration needs to
be given not only to how they will be
remediated and employees back paid,
but how systems and processes can
be improved to address the causes
of underpayment. The options above
may support businesses and therefore
impacted employees in their efforts to
do so.

The FWO currently has four
enforcement tools available to it under
the FW Act: Compliance notices;
— enforceable undertakings
— infringement notices
— litigation and civil penalty
sanctions.
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Greenfields
agreements for
new enterprises
In the current environment,
measures to stimulate
private and public investment
in major projects, including fast
tracking their commencement,
need to be a high priority
for governments and
policy makers.

Structural problems with enterprise
agreement making have led to
uncertainty around wage outcomes,
avoidable industrial instability and
potential project delays. This results in
complex tendering considerations, the
‘baking in’ of contingency costs to be
borne by the taxpayer and the potential
for investors to be put off altogether.
So what changes could be made
to improve speed and certainty for
getting major projects off the ground
and delivered with maximum value for
taxpayers and investors?
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Options
We identify four options
for consideration:
1

 
Greenfields agreements that
last for the life of a project or
an extended maximum term.

Certainty of cost and the ability to
deliver within committed timeframes
are major factors in weighing up the
viability of a project. The current fouryear maximum term of greenfields
agreements means there is a risk of
cost blow outs and delays if industrial
instability arises during or near the end
of a project.
The 2015 Productivity Commission
inquiry into the workplace relations
framework recommended that the
term of greenfields agreements be
able to match the life of a project,
where the FWC is satisfied that such
a period was justified.3 Given the
critical importance of the pipeline of
major projects to Australia’s economic
recovery and the need to focus on
job creating measures, the policy
justification for this change is present
now more than ever.

3

2

 Reducing the ‘notified
negotiation period’ from
six to three months.

This policy shift would encourage
parties to a negotiation to reach
agreement earlier. In many cases the
current six month period is too long
for a process to drag out, potentially
with no prospect of an agreement
being reached. By that time a project
may not have remained a ‘genuine
new enterprise’ according to the
technical meaning of that term and the
opportunity to implement a greenfields
agreement is lost.
A shorter notified negotiation
period of three months would help
drive more constructive bargaining
behaviours and provide access to a
circuit breaker if an outcome is not
agreed within this period.

3

 The test for a ‘genuine new
enterprise’ to be applied at the
time negotiation commences.

The current bargaining framework
creates uncertainty around the
outcome to which parties to a
negotiation are working. In particular,
case law makes it possible for
parties to lose the ability to enter
into a greenfields agreement where
project activities begin during the
negotiating period.
Making it clear that parties can make
a greenfields agreement from the
time negotiation commences would
provide certainty and help prevent
unnecessary delays as momentum
can be maintained in preparation for
project commencement.
4

 Fast track approvals.

Given the importance of getting
a major project off the ground,
consideration could be given to a
priority approval process via the
FWC. While timely approval of all
enterprise agreements is important,
there is a particularly strong case for
priority treatment for agreements
underpinning projects that can inject
hundreds of millions and potentially
billions of dollars of investment into
our economy, creating a significant
number of employment and business
opportunities in the process. There
is precedent for this as the FWC and
preceding tribunals have established
major project panels for this purpose
and benefit.

Productivity Commission, “Workplace Relations Framework” Inquiry Report 2015, pp. 689-690.
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